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John Strange, I might find perhaps ſufficient 
excuſe for offering the following collection to 
the Public. Thoſe great and eminent men 
thought deciſions at Ni Prius of ſufficient im- 
portance to be reported and tranſmitted to the 
Profeſſion under the ſanction of their names. 
In the notes which they have left us, they have 
contented themſelves with a ſhort report of 
the point, as ruled by the Jud ge who preſided 
at Nifi Prius, From the method adopted by 
them I have preſumed to depart, by giving 
the caſe more at length. This I have been 
induced to do, from having always found 
that a mere point, unaccompanied with the cir- 
cumſtances of the caſe, was neither ſo ſatis- 
factory, intelligible, or uſeful, as when the 
facts of the caſe were given more at large. 
How important a part of profeſſional inform- 
ation a knowledge of the Law of Evidence 
forms, every Member of the Profeſſion muſt 
feel: With its difficulties thoſe are well ac- 


quainted, who at an early ſtage of profeſſional 
experience have been called upon as part of their 


duty, to ſettle the evidence upon caſes which are 
preparing for trial; difficulties only to be re- 
moved by a cloſe and conſtant "ndince on 
the Courts of Ni Frius, where thoſe points 


#3 „ „ 


IN the exam phe of 10 88 and sir 
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often occur, and are fully diſcuſſed. In this 


wttchdance few have been found to perſevere, 
and of many and important points continu- 
ally occurring there, which have been heard, 
eanvaſſed, and decided, every teport is loſt, or 
preſerved only as a folitary memorandum in a 
note book, devoted _ to Ge org uſe of 
the compiler. 

To reſcue theſe Jecikiotis from that oblivion 
to which they would otherwiſe be conſigned, 


and to preſerve them for the benefit of the Pro- 


Fon, is the object at which I have aimed in 
the following collection: at the ſame time 1 


Feel, that fidelity in the report can only ſanetion 


its reception, uri ity only juſtify its publi TEC. 


is wt oe Wa 
Page 2. — 24. 2 7 Affignee read Attorney. 
; Bernard v. Reed, for Phintif * faffim Plaintiffs. 
I 78 "lids ** or that rend and. 
140. — 14. for Defendant read Plaintiff, 
20. for Plaintiff read Deſcendant. 
51, —— 11. N | 
279. —— 5 for Plaintiffs read Defendants. 
432.— — 7n margine, efter the word: to pay and re an. 
286. — 21. for aumiſnible read inadmiſſible. 
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a the caſe of Stonehouſe v. Elliott, Hil. 35 Geo. 3. he 273.11 


iich the Plaintiff had a verdi& with liberty for the Defendant to 


move to ſet it aſide, and enter a nonſuit ; the motion was made, 
and it was held, th the action was maintainable, Lord Neuen 


5 hy ing changed his opinion. Vide Samuel v. Payne, Dougl. 358 
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To prove payment of a draft at a KiPs, a clerk by he I 


SSUMPSIT for money lent and advanced, Encries in the 


of the banking houſe was called; who produced one uin hass pen 


of the books belonging to the houſe, ini which pay- ewe 3 


ment of the draft in queſtion was entered. He was 


* 


* ca sks Ar NISI PRIUS, 


7 


cent proof of „ proving the hand- writing of the ſubſcribing witneſs, 


; & op execution of 


e = 
* 


aſked if the entry was in his own hand- writing. He 


ſaid not} that it was the hand-writing of a perſon 
who had been a clerk in the hou'e at the time when 


the draſt was mentioned to have been paid, whoſe 
hand- writing he ſwore it was: but that that clerk was 
then gone to the Eaſt Iudies, and was not NET; to 
rerUem.: Fe: | 6 
2 e 4 
The counſel for the plaintiff objected to the re- 
ceiving of this evidence, the entry in the book not 
being in the hand writing of the witneſs himſelf. 


For the defendant it was contended, that this caſe 


was analogous to that of a witneſs to any deed, bond, 


or inſtrument in writing; in which caſe, if the ſub- 
ſcribing witneſs is abroad, and fo not amenable to 
the proceſs of the Court, that it was the conſtant 
practice to allow the proof of his hand writing as ſuf- 
ficient proof of the execution of the deed, bond, or 
inſtrument to which his name was ſo ſubſcribed. 


' Where amirneſ Lord Ken fy fad, That in the caſe put by the + of 
touny mi 4 fendant's counſel, that it was the practice to admit 


ment is abroad, 


n the proof of the execution of deeds and bonds, by 


Cuch inftrument, where it appeared that he was abroad; but that that 


was the caſe of a mere infirawaciog witneſs, and 


could not govern the preſent: That the rule of evi- 
_ dence was clear, that entries in the books of bankers, 
or perſons keeping books reſpecting their trade or 
' buſineſs, could only be proved by the clerks who had 
made the entries, inaſmuch. as they might give 
ſome material evidence, independent of the mere 


entry in the books, from having { ſome acquaintance | 


with 


\ 


| tin of the ON ment to 88 he ſubleribedi it. 


iſſue was joined, and to the ſecond was a replication, 8 


detendant was, that the plaintiff in diſcharge of her 


EASTER: Tent O u. x 3 


with — W whieh the entries were e found. 


3 — 


— — 


He was therefore of opinion, that the evidence of- 
fered in this caſe was inadmiſſible; ; and ee 


* it. - * 8 


x: 


* Garrow and Ry el for the band. A £7 3,200 


Bones for the Difenidaint: „ 


STEDMAN v. Goocg. F., 
a 6 8 a May 14th. 


HIS was an action of afſumpfit for goods ſold If a bil or note 

is drawn pay 

and delivered: the defendant pleaded iſt. The able at e 
1 iſſue. 2dly. Coverture. Upon the firſt plea we 2 5 ö 


ſal by ſuch per- 


That at the time of the cauſe of action acerued, the N N if 
defendant lived ſeparate and apart from her huſband, of ſuch Hilter "> 

„ note, though he 
and had from him a ſeparate maintenance.“ 5 ne 1 


which plea another iſſue was taken. 


45 * 


4 he defence relied upon on the general iſue by the 


bill, which was for millinery goods furniſhed to the 


defendant, had taken three promiſſory notes gf n 3D 4 


Finlay payable at the houſe of a Mr. Browne, and had | 
given the defendant a receipt to that effect. 938 4 
3 2 Lord 


3 


1 


CASES/AF NISL PRIUS, | 


Lord Kenyon was of opinion that it then became 


incumbent on the plaintiff to prove, 1ſt. that ſhe had 


. uſed due diligence to get the money from Finlay, 


and 2dly, that he after Dorey, had made default in 


| Pane.” " Nn 


gene & f 
the money from Finlay, the plaintiff proved that ſhe 


had ſent Finlay's notes to Browne, where they were 


made payable, and that he had been applied to re- 


ſpecting the payment, that in anſwer to that appli- 
cation he had ſaid, that he knew inlay, but that he 


had no effects of his in his _ nor could he pay 


them unleſs he had. Eve 7 


Mingay for the defendant objected, That theſe de. 


clarations of Browne were not evidence of Finlay's de- 
fault; that they were not. bills drawn upon him, 
which he was bound to pay, but that he was only 
mentioned, as his houſe was the place where the notes 
were to be paid. | 


Lord Kenyon ſaid, that it was the conſtant practice | 


to make country bank bills and notes payableat cer- 


tain houſes in London, and though the perſons at 


whoſe houſes they were payable, were not parties to 


them, nor perſonally liable, yet that an anſwer at ſuch 
houſes as to the payment or non-payment of the 
bills or notes made payable there, was ſufficient. He 


therefore held Browne's declarations, to be admiffible 


evidence of the probuble we 07 of the notes in 
4 OS. 


EASTER: TERM rs GEORGE m. 
10 prove notice to chis effect to Finlay, the Ms 


A letter dell. 


a ad vimad whe ig t char tbe eln ee 
letter from the plaintiff to Fnluy, incloſing tt the notes paid away a bil 


and informing. him that they were returned as not u 


or note inform- 


being likely to be paid: that ſhe went te the houſe ! der geren 
where Finlay lodged for the purpoſe of delivering the notice. 


letter to him: that ſhe enquired for him from the 
woman who kept the houſe, and was informed that 
he was not at home: that ſhe then left the letter in- 
eloſing the notes with this woman, and that the next 
morning the letter and bills were thrown into the 
plaintiff's houſe by ſome perſons unknown. His 
Lordſhip was of opinion that this was ſufficiently 
preſumptive proof that the letter had come to n- 
lay's hands, and therefore allowed it to Cam read. 
It was to che elfeft ſtated by the vitneſs, Et 


It was hi objefted by ta Song for the OY, 


fendant, That it appeared, that theſe notes had been E 
returned before they were payable, and that the ds kn une 5 


plaintiff having taken them in diſcharge of her debt, 
for goods ſold, could not maintain an action on her 
a original debt for the goods, until an actual default va 
in the payment of theſe notes given in diſcharge of 


ty receiving it 
c— 


hich ſuch bil 
ee to 


it, as the notes might be paid when they became A r 


due, nor ſhould the plaintiff be allowed to judge of 
the probable or improbable ability of the Parey to 
pay at a future day. 


Lord Kisvon over-ruled the objecdtün⸗ He faid, 
that to this effect the law was clear, that if in pay- 
ment of a debt the creditor is content to take a bill 
or note payable at a future day, that he cannot le- 

gally commence an action on his original debt, until 


* 


f e 


bill or note 
of no r 


— —ꝛ— — 
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fluch bil or note becomes payable or default is made 
in the payment; but that if ſuch bill or note is of no 


value, asif for example, drawn on a perſon who has 


no effects of the drawer's in his hands, and: who 
therefore refuſes it, in ſuch caſe he may conſider it 
* ag waſte paper, and reſort to his be OE demand, and 


ſue the debtor on 1... Cy 


> et of hs ive ariſing on the ſecond plea, 
te that che defendant lived ſeparate and apart from 
her huſband, and had from him a ſeparate mainte- 
nance, Erſkine for the plaintiff ſtated, that the evi - 


dence he had to that effect was, firſt, a ſentence 1 


the eccleſiaſtical court by which the defendant and 
her huſband were ſeparated ; and adly, as to the ſe- 
parate maintenance that he would prove, that.ſhe 
received from her huſhand a regular annuity of 
200l. per ann. payable at a banking houſe in London. 


2 Howfar To prove the ſeparation he produged and proved 
the ſpiritual the ſentence of the Spiritual Court, by which a di- 


3 court is ſuffi- g 
cient evidence vorce @ Menſa & oro was pronounced between the. 


8— 4 — Wy 


:  Mingay objected chat the e of the ſen- 
tence alone was not ſufficient evidence, that the 


* I 8 libel and all the proceedings in that Court l | 


likewiſe. have been produced. 


Lord Kenyon ſeemed diſpoſed to be = > 


that the ſentence alone was ſufficient, but reſerved 


the point. N A | 
A ſeparate In proof of the ſeparate maintenance, the plaintiff 


— called the clerk of Meſſrs, - — 5 ann r 3 


to the wife by 
deed, in 22A to make her liable to her own debrs, 


| he 


OY 
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q 
he fecha byathinbouſe by the direQian and on the „5 
account of Mr: Goch the huſband of the defendan t 
paid her 200/. per annum quarterbyr- He was ale e OS: 
if this payment was made in conſequence /of "Mr. 
Gooch's'verbal directions, or if the witneſs knew of. 
any deed by which the payment of that ſum was ſe-*: 
cured to her; he anſwered, that he TAP I * 
deed. Upon which Mingay objected, that this evi- 1 Y 
dence was inſufficient to ſupport this part of theiſſue: 4 
that in this action the wife was to be charged aas a 
feme ſole: that a feme covert had been ſo charged N 
by reaſon of her ſeparate maintenance being property _ * 
ſubject to no controul from the huſband; but exclu. 
ſively her own: that in the preſent caſe what was „„ 

to the defendant might be a mere gratuity revokable 15 | 
at pleaſure; and not a property independent of the 
huſband, by reaſon of which only ſhe could becharg- 
ed with her own debts: that in all caſes of ſeparate  * SE” 
maintenance which had come before the Court, the DE : 
huſband had ſecured by the intervention of truſtees 


a ſeparate maintenance to his wife, by which means 
only ſhe could take from him a ſeparate and inde-' * 2 8 : 3 
pendent property. He therefore relied, that as no. e 
deed appeared in this caſe, thac the defendant could N Abe el = 
not be deemed to have ſuch a ſeparate maintenance „ 
in law, as ſhould ſubject her to * n af her we 5 
own debts. e 484 51 "> T8 + 


7 KuNvOoN was al opinion, that it was ; neceſ. "OH 5 
ſary that the ſeparate maintenance ſhould be facured 7 on MN 429 
by deed; but as the point had never been evpreſely,. . 
decided, his Lordſhip reſerved it. | 1 


n 
WF 


Erſkine and Ms for the Plaintiff 
1 for the S a IT A 


5 10 eng ar vun PRIUS, 


in the nent term the eee 
on before the Court, when the other Judges ſeemed 
to concur in opinion with Lord Kenyon, but no 
a, TRE g G ˙ ˙«—— OF 
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Mon ca v. SLAUGHTER. 


cover the penalty of 50l. for breach of an 
ney yr ——/ô/« WA TT 7 os 


writing, is a' A 1 0 * 
fair and * The agreement ſtated in the declaration Was 


, | - plaintiff all his intereſt in a leaſe of a public houſe, 


of which 13 years were unexpired, and his good- 
will in the Sk and buſineſs carried on in it, in 


$ 8 : conſideration of 200. and it was further agreed, 
that the leaſe ſhould contain none but fair and uſual 


WR performance under a e of 501. 


tioned ; but not having the leaſe by him at the time 
he entered into the agreement ſtated in the decla- 
ration, he had made it part of the agreement, that 


when the leaſe came to be aſſigned, it ſhould be 


found to contain none but fair and uſual covenants. 


The 


HIS Cs as ence to re- 


F. couenants; and each party bound himſelf to On, 


1 The facts of the caſe were; that the defendant 
. woas poſſeſſed of ſuch a leaſe and for the time men- | 


| © That the defendant had agreed to aſſign to the | 


a” 
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- concerning this being a fair and uſual covenant.— 


* * BF”. 2 n 
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The breach aſſigned in the declaration was, A 
the leaſe did contain a certain covenant, viz. That RS 


the leſſee ſhould not alien, aſſign, or ung er · let e 
premiſes or any part of them, without leave of 
the leſſor in writing for that purpoſe firſt had and ob- 
tained: and then averred, that this was not a fair and 
uſual covenant, and ſo that the ee could i not 


perigionl his e 


Abe an Fo the de infſted, hit the 
covenant was a fair and uſual one adopted in all 
leaſes, from the times of which there are any reports, 
and cited to that effect Dumpor's caſe, 4 Co. 119. where ,. 
a queſtion aroſe on this very covenant, «© Whether | I 
the leſſor having once permitted an aſſignment, had „ 
not far ever *. with the ce Ex 


22 


. ; 7 
For the Dhintik ge, relied on. thi 3 of 

Henderſon v. Hay, 3 Brown's Caf. Chanc. where on a 

bill filled for the ſpecific performance of an agree 


ment to make a leaſe containing the fair and uſual „ 
covenants, Thurlow Lord Chancellor was of opinion, IR 
that the covenant in queſtion, was not of that deſ- _... JT 
eri tion. | | LIE 8 V 


wa on ſaid, he could not entertain a doubt 


That it was a fair covenant as providing properly 
for the intereſt of the party demiſing, and as to its 
being a uſual « one, that it fufficiently appeared to have 
been a uſual one, ſo long ſince as the caſe cited by the 
| Defendant's counſel, and that he had never ſeena leaſe 
properly drawn without it. That the Plaintiff had 
therefore no cauſe of action, as the covenant was a fair 


— * 


CASES AT NISI PRI 'S, 


and uſual-one, antubs Defendant had always been 
ready to aſſign the leaſe, in purſuance of the agree 
ment. "Wy an therefore directed a nonſuit. 


TIF. Ys 


| Hinge and Shepherd for the Plainti. * 
-Erflint and *Eſpinaſe for the Defendant. 


CTs AM v. O*Br1EN. 


S SU MPSI1T on a promiſſory note 51 the 
indorſee againſt the maker. 


os Erfline for the gekendant when the cauſe was called 


inſt the 


. on, ſtated his defence to be That the note in queſ- 


nes Be che in tion had been made by the defendant payable to one 


admiſfble evi- Mithy, that Withy had indorſed it to one Stamford, 


_— 
* . A 
| 
* 
dence to im- 
— £5 6 
- 


r and Stamford to the plaintiff, but that the laſt indorſe- 
title, tho' | 


tone ment from Stamford to the plaintiff had been made 


* oor after the note was payable. He ſaid, That as this 


payable. circumſtanceenabled him to go into any equitable cir- 


cumſtance af defence which hemight have had againſt 

the original parties to the note; that he had evidence 

to invalidate the tranſadtion unde which the plaintiff 
became poſſeſſed of the note, but that for that pur- 

poſe, it would be neceſſary for him to uſe Stamford 

the indorſers letters, and the only queſtion was, 
Whether the letters of the indorſer were admiſſible 
evidence to impeach the indorſee's title to a note, 

under 
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: eh the above circumſtances, tis an n aQion again 
chy , w . 


» of 


3 — 
— 4 


E. L ia . —— —— I 5 7 ET, 
ord Kren was cal of e that they 


Were not. N SY Ute n | 1 77 * 


Garrow and' Baldwin far f the pin, "5, | 


by 


Erine for the defendants o 


Dok ex dem. Davipson Executor v. BAR - 3.5. wy. 
NAR D Aſſignee of T1iMMINGS 2 Bank- 


.rupt. ö 1.7 | * 
* L - : 4 "a 
„ 1 5 + be - 
" #4 0 : 
> C4 : 1 * * 


H Is vas an geben by the executor of What dal be 
uſury where tha. 
the mortgagee againſt the aſſignees of the money lene Wh 


mortgagor, to recover poſſefſion of the s morigiged == 


. 1 | An | enn 


The plaintiff proved the execution as the mort- 
gage deed by Timmings the bankrupt, and the payment 
of the conſideration money, and there reſted his caſe. 


The defendants relied, that the loan of the money 
was on an uſurious tranſaction, and that ſo all the 
ſecurities were void under ſtat. 12 Ann. r. 16, and 
that the plaintiff could not therefore claim under the 
mortgage deed. _. 


| 0 1 * 
20 „ WAR: ab ; 0 
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CASES ar NISI PRIUS, 


"To None his caſe they called Ti immings _"_ banks 
10 ata; he having releaſed : he ſtated, that having oc- 
caſion for. à ſum of money before his bankruptcy, 
that he applied to —— the mortgagee, now de- 
ceaſed : that the mortgagee ſaid, that all his money 
was in the funds, and that to ſell out ſtock at that 
time would be a conſiderable loſs, Rock then ſtanding 
at 73, but that if Timmings would take it at 75 that 
he ſhould have the ſum he wanted. Timmings then 
ſtated, that he conſented to take the money on" thoſe 
terms, and that he received r500). in ſtock valued at 
75: that he ſold out the ſame day, and that it pro- 
duced but 724 by which he loſt between 500. and 
A broker was called, who proved that 72 was 
the current price on the * on which the ſtock was 


ſo ſold out. 
4 


Lond eee e ee e to be clearly 
uſurious, and nonſuited the Pn. | 


Bower and — for the Plaintiff 


| Bearcroft for the Defendant. 
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| Gixanvay” v. e 
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m UMPSIT PI we: and e of cer- Aae. 
tain x rooms + beating to ne Plaintifl. will ne l 
where the pre- 


Rk | miſſes aro let for emen re Py} 


& 7 
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For the Acht it "was . that the was a 
woman of the town: that the rooms had been let 
to her by the wife of the plaintiff, who it was 
proved, managed the buſineſs of his houſe, in let- 


ting the lodgings: that at the time of letting 
them, ſhe was informed of the defendant's mode 
of life, and conſented that ſhe ſhould be at liberty 
to *. male rg for the Purpoſe of ce 
tation." . n WN e 
T6: * Sh 
ge Kenyon ratad a BP theſs e circum- 
- ſtances the action was not maintainable: That the 
contract upon which it was attempted to be ſuſtained 
was contra bonos mores, and therefore could not ſap- 
port an action. His Lordſhip therefore directed a 
verdict for the defendant. 
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 Erfline for the Plaintiff, 


Carrot for the Defendant. 
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| Same day. - STRANGER! v. SEARLE.” 3 
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— 2 d H I S was an action 1 the defendant as 
 lerk of the acceptor of a bill of 9 


poſt- office, 
whoſe bugels it i to acc the late of eaks i arif. 


wt 


+ The defence ſet up by the deſchäabt, was, Hae 
de hand writing ſubſcribed to the bill, e ee 


to be his e was a ee 
Too e on tha ad; of the plaintiff proved 
| the hand-writing of the A SE and wore Ot 
"98 delieven 3 it to be his. 
To encounter - this ons, the Jefatidahe called 
a clerk of the poſt-office, whoſe buſineſs it was to 


aſked by the plaintiff's counſel ; if by the bare in- 
ſpection of a hand-writing he could pretend to aſcer- 
tain, whether it was a real or an imitated one? He 


ſaid, (that except in very few caſes) he could oni 
do it by compariſon of hands, or by knowing the 


*party's hand-writing. It was admitted that he Aid 
not know the defendant $ bran, BY 


Evidence of 
_ — other bills of exchange accepted by the defendant, and 


js to” not which were proved to be his hand-writing, for the 


_ purpoſe of comparing them. This was objected to 


by the plaintiff's counſel, as it did not appear which 


detect the forgery of franks. He was previouſly | 


Erſhine for the defendant then offered to produce 


was the real hand writing of the defendant, thoſe 
daun or thoſe upon which the action was brought, both 
being 5 


"> va 
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being proved by witneſſes ; and. that i n + belies i | — 
ju aging 9 a eee hands. . 47 2 3 ; 


— _— _— 
* — * 


Lord KAT reh, Wande e ſhould not de by | 
allowed to decide on fuck compariſon. of bande. 


It was then ſaid by che der- Coullel. that the + Avis al | 


witneſs had ſeen him write his name ſeveral times: to prove a writ- 
ing not to be a 


being aſked to the circumſfance, he ſald, that pre- party'r hand. 
vious to the trial the defendant had ſo written his wricin from 


name, for the purpoſe of ſhewing to the witneſs his ſeen ſuch party 
write in his 
true manner of writing it, that the witneſs might hs fence, while 


e action was 9 


able to diſtinguiſh it from the proved: ee depending. 4 
to 222 bill 1 in queſtion. | „„ 5 _ 


Ci: '» 4% 
N +3 £ 4 % 6 ot \ 


'His Lordſhip told him, that he mould not permit 
that to influence his judgment, as the defendant 
might write differently from his common mode of 
writing his N e 2 | 


He was [ie aſked, Whether by the bare Low OR 
tion of the hand- writing ſubſeribed to the bill, he _ Jp 
having no knowledge of the defendant's hand- wr: 
ting, except as he had ſtated, he could determine 
whether it was his hand- writing, or a forgery ? He 175 
anſwered in the negative. Upon which his tefti- ' © 
mony was rejected. „ 


1 Mingay and Conf? for the rund 


Ow for the Defendint 


ud. Goodtitle ex dem. Revett v. drehen. 4. Term 
TO 497. 
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„ |. CASES/AT NISUPRIDS, . 


Þ 3.6 


$ITTINGS AFTER TERM, 
; AT GUILDHALL. 


Along, Mey Wer Ne v. TIMBREL. | 


F 


Where the huſ- HI I was an Ledien * criminal converſation 


—— with the plaintiff 8 10 | 


CSS, annie ng}, 


* 


lt was proved that the plaintiff having ſome ſuſpi- 
cion of his wife's miſconduct, had taken a lodging 
for her, for which and for her board he paid ; and 
that at the time when the adultery was committed, 
they lived in a ſtate of ſeparation. 


Lord Kxx vo ruled at the trial, that as the ground 
I” of this action was the depriving the huſband of the 
_ ſociety and comfort from the company of his wiſe, 

ST that if they lived in a ſtate of ſeparation when the 27 
fence was committed, that the action could not be main- 
tained. He therefore directed the plaintiff to be 
nonſuited. 


Garrow, Shepherd, and Reader, for the be Plaintif 4 
* 


 Erfline for the Defendant. 


= 8 In the ſlowing Term 2 new trial was moved for 
in this caſe, and the Court of King's Bench concur- 
red in his Lordſhip's direction. 
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N an aQion for 12 ſold and delivered—Part of 
the demand was for clothes furniſhed to the ſon 


of the Defendant, by the Opacity who was a 23385 


Lord Kata ſaid, ne bad ruled before, that if a 

W tradeſman colludes with a young man, and furniſhes 
him with clothes to an extravagint degree, that 
though the father might have been liable, had they 
been to a reaſonable extent, that the tradeſman who 
gives credit to ſuch an e degree, ſhall not 
at law be allowed to recover?̃l 


F 


'M; ingey and Alderſon for the Pla aal ; 


TH 2 8 > 
Bare for the : Defendant. eee 
* 
? | 
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. I'S was an ation 48 the Defendant ashi netz-. 4 
cient ac ance +, 
the acceptor of a bill of exchange, drawn from of a bil ef n. 


| | change to ſay, SER, 
| Dominica. | | . « Thay ram 
. 1 bill, it is all | 1 

right.” 


The Defendant pleaded the Sena ide, bad re- 
lied that he W never ee the 8 in eee | 


x % . „ 
1 * 1 

1. f : 9 
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* CARES AT NISI PRIUS, 


The acceptance, as proved by the witneſs on ae 
part of the Plaintiff, was in this manner: The bill 
was left with the Defendant for acceptance by the 


Plaintiff's clerk; the next day he called for the bill, 


when the Defendant returned it, ſaying, © There is 


6 your bill, it is all right.” This the coupſel for 
the Plaintiff contended was a ſufficient parol accept- 
ance to oy him. 


Lord . that theſe words could bu no 
implication amount to an acceptance; that they con- 
veyed no evidence of the Defendant's intention to 


bind himſelf to the payment of the bill at all events, 


which was neceſſary for the purpoſe of charging him 
as acceptor. He therefore directed the Plaintiff to be 


E 


| Erſkine and Marryat for the Plaintiff. 


play with, with- 
— — 


ne, 


Mingay for the Defendant- 


WETTENHALL v. Woeon. 


N an ation for money lent, the. defence was; chat 
the Plaintiff kept a common gambling houſe: 
that the Defendant being there at play with ſeveral 
other perſons, and having loſt all his money, applied 
to the Plaintiff far the loan of ſome money for the 
purpoſe of continuing the play, when the plaintiff lent 


him the ſum for which the preſent action was brought. 


_ Garrow 
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Carrow for the Defendant objected, that this be- 
= ing money lent are to deem with, was not 
1 recoverable. e | Drs et” 

Lood Kenyon was clad of opinion that it was re- 
coverable; for that the ſtat. of ꝙ Ann 14. only avoid- 
ed ſecurities for money lent to play with, and did not 
extend to caſes of mere loans without any ſecurity 
taken. He therefore directed a verdi& for the 
Plaintiff, | wit 


Erfline and — for the Plaintiff. 


Carrow for the Deferidant. 


END OF EASTER TERM, : 
N THE KING's BENCH. 
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. his tes- 
nn. 4 


If a witneſs is 
called to prove © The defence ſet up on the part of the defend- 
2 ode ant was, that the buſineſs in the courſe of which 
whichtheaQion the goods had been furniſhed; was carried on by his 


— —— by ſug. mother: that they were for her uſe, and on her cre- 


b — can- 


CASES. Ar NISI PRIUS, 


AN THE COMMON PLEAS, 


AT WESTMINSTER. # 4 
SAME TERM. 


Bix r *. . Hoop. 


SSUMPSIT for. Folk ſold and delivered. 


he dit, and not on account of the Defendant, who mere- 
deprive the ly worked in the buſineſs. The Plaintiff admitted 
that the mother did carry on the buſineſs, but inſiſt. 
ed that the Defendant was a partner with her, and 
that not having pleaded that matter in abatement, 
he might now be ſued alone. 


To prove the Defendant' 8 caſe, the mother was 
called. 


Adair Serj. objected to the admiſſion of her teſti- 
mony, inaſmuch as being a partner, and therefore 
liable to contribution in caſe the Plaintiff recovered 


in @ this action, that it therefore became her intereſt to 
defeat 


FASTER FERM $'G8OROE m. 


defeat i it, and ſo rendered her incompetent : : at all 
events, that me * ſhould be called to prove 2 


— — 


 fendant ad her. 


. Y 2 $4 4 1 Arn = "x 


. 


3 " Fl 


Eil Chief Jultice ue the objection. He 
ſaid, that as the Plaintiff had choſen to proceed 
againſt the Defendant ſolely, that he ſhould not then 
be allowed by ſuggeſting merely the exiſtence of a 
partnerſhip between the Defendant and the witneſs, 
to deprive the Defendant of the benefit of her teſ- 
timony, particularly where the effect of her teſti- 
e was to make e liable. 


. 


Adair Serj. for the Plaintiff. 


Bond Serj. for the Defendant. 

Vid. poft. Tong v. Brainer. Hilary Term, 34 Geo. 
$. where the partnerſhip being admitted, it was ruled 
by Lord KEN VON that a partner could not be a wit- 
neſs, though the effect of his teſtimony was to rom 


himſelf. 
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A demandin ROVER for a carriage and harneſs. T 
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A T N I 1 PRIUS 


IN THE | 
KING's BENCH; 
TRINITY TERM, 

33 GEORGE II. 
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FIRST SITTINGS IN TERM, 
AT WESTMINSTER. 
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Wedneſday, Loe Ax v. HouLpiTcn & alt. 


lie Deſndan's prove the demand, a witneſs was called for 
ient i the Plaintiff, who produced a paper, a copy of 
which he had ſerved on one of the Defendants at his 
houſe. This was a demand in writing of the things 
for which the action was brought; figned by the plain- 
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tiff, There being ſome doubt as to the perſon upon 
nd was ſerved, whether he * one 


—— — 
Br 


of the Defendants ar no gy: REIT” pale? 5 


% 
* 


Lord „ laid, that a bak in writing, 


ſuch as the preſent, /2/t-a: the bruſe of the Defendant, 


evidence , in this action. 


"Erfine and Baldwin for ok Plainnf, 
Cork for the Defendant. 
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®  ARTAZA v. SMALLPIECE. 


TAs was an action of aſſumphit, brought to 


recover the amount of the freight of 170 


cheſts of oranges and lemons. 
perſon in whoſe name goods are entered at the oe with 188 


was a ſufficient demand to ſopport that 0 of the 


Thus * a 5 


v 


e 3 95 

ipped to 
8 order of the 
ſhipper, the 
_ cuſtom of 


g the 


only exiſt where the ſame * is ee or where the confignee i is unknown. 


The goods had deen ſhipped i in a Sener thip from 
en and the bill of was 0 the order of the 


© ſhipper. 


CASES AT: NISI PRIUS, 


— The goods had been entered at the Cuſtom- 
houle in the name of the Defendant, and it was 
proved, that in general, where goods are ſo ſhipped- 
tothe order of the ſhippers, that the perſon in whoſe: 
name the goods are entered at the Cuſtom-nouſe, 
was conſidered as liable to the freight; upon which 
principle the preſent action had been brought. 


To prove this caſe, a witneſs was called on the 
part of the Plaintiff, who proved the bill of lading, 
and the entry at the Cuſtom-houſe to have been made 
in the name of the Defendant; but in the courſe of 
his examination it appeared, that the Defendant had 
bought them of one Haynes, to whom the bill of 
lading had been indorſed and ſent by the ſhipper, 
which circumſtance was known to the Plaintiff. 


Upon this evidence it was contended by Mingay 
for the Defendant, that the action ſhould have been 
brought againſt Haynes, not againſt the Defend- 
ant: that Haynes was the conſignee, and in that cha- 
racter liable to the freight; and that the cuſtom of 
making him liable in whoſe name the goods were en- 


i 4 tered at the Cuſtom-houſe, could only take place 


where ſuch perſon was in fact the conſignee, or n 
the conſignoe was not known. 


Per Lord ILL The captain has a Tight to re- 
' tain the goods ſhipped on board his veſſel till he is 
paid his freight: if he parts with the poſſeſſion of 
them, he muſt then reſort to his contract. In the caſe 
of goods conſigned, the conſignee is the perſon liable 
to the freight, not the perſon to whom he ſells them : 

that 


3 . * 
* 4 . ” 
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that would be to Ae price on bim, as he Ing 

muſt be ſuppoſed to buy them at a certain price inn 
dependent of all charges, unleſs ſuch charges are — 
made part of the bargain. | A right of action can- il 
not be transferred from the perſon liable, to ano- _ 
ther, by ſuch perſon's own act. He thereſore who 
is firſt liable muſt remain ſo. Here Haynes was the 1 
conſignee, and known to be ſuch to the plaintiff, n 
who cannot; by any ſuppoſed cuſtom, transfer the Wh 
liability to the defendant, who is only the purcha- 898 
ſer of the goods from him. I am therefore of * 
nion the N muſt be called. 


- for the Plaintiff 


Erfti ne and 
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| CANNES v. SEARLE. | 


MIS was an action of debt brought to recover Statute 25 Geo. 

the penalty of 100d. given by ſtatute 2 5 Geo. þ | 

2. c. 26. ,. 2. againſt any perſon who ſhall keep a 4 
houſe for public dancing, muſic, or other public en- ing, not to pub- 


| places only. 
/ „„ tertainment, | 
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= CASESAT NIST PRIDS, 
tertainment, within the city of Jefminſter ; ſuch 
| houſe not having been licenſed in 1 of the 
e of the ſtature. nh” 


fe was proved on the part of -the Plaintif Ke the 
| Defendant was the proprietor of an houſe where 
perſons of both ſexes met to amuſe themſelves by 
dancing: that they paid for their admiſſion, and 
that there were no performers who exhibited, but 
that the company danced for their own amuſement. 


Garrow for the Defendant objetted that this caſe 
ſo made out for the Plaintiff was not within the ſta- 
tute, and that he therefore could not recover: That 
the ſtatute was levelled againſt houſes only where 
public dancers were kept for the purpoſe of exhibit- 
ing as performers, ſuch as Sadlers Wells, — The 
Circus, and other ſuch places of public reſort; not 
to places where the parties meet for the purpoſe of 
amuſing themſelves, or of improvement in the ac- 
compliſhment of dancing. 


Lord KEN voN over-ruled the objection.— He faid, 
the words of the ſtatute were general, © any houſe 
kept for public dancing.” There could be no doubt 
that this houſe was of that deſcription, inaſmuch as: - 


any perſon paying for his ticket would be admitted. 


Befides, that the act of Parliament in queſtion having 
been made to regulate all places of public reſort, 
that an houſe of the deſcription of the Defendant's 
was equally an object of regulation by the magiſ. 
trates as any other ; as ſuch places, if not properly 
regulated, became the reſort of the vicious and pro- 


fligate of both lexes.—The j jury found a verdict for 
the penalty. _ 

Erſkine and Con ſt for the Plaintiff. 
Garrow for the Hane. 
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lace at any | 
ner in a Sos coach and pays at * time, only a 2 25 2 = 
depoſit, as half tbe fare for example, and is not at ir he pays only 
the inn ready to take his place when the coach 1 Rn 4 
ſetting off, that the proprietor of the coach is at li- . '. 
berty to fill up his place with another paſſenger; 1 
but if at the time of taking his place he pays td 53h by. 
whole of the fare, in ſuch caſe, the proprietor can- 
not diſpoſe of his place, but he may take it at * 
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ſtage of the journey he thinks fit. 2 
Garrow, Park dad Nolan for the Plain LAY al __, 


Erſkine and Reader for the Defendant. 
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paper may fairly 


1 SPY int 2 . > 13") 448315 þ . 


2  Drvprn v. Swan ond Bosrocx. 


— oh was an 48450 againſt the Defendants for 
public news- W | 

2 libel. f | 
comment on any 


Place of poli an nor Gall de. paragraph b deemed a libel. 


13 


The Plaintiff was the propristor of a coins of 
public entertainment, called San, Souci, where he 
ſung and performed certain ſongs which were ſup- 
poſed to be written and compoſed by himſelf. 


The Defendants were the editor and the printer 
of a public newſpaper called the World. The libel 
for which the action was brought, was a paragraph 
which appeared in that paper, inſinuating, that the 

| ſongs were not in fact written by the plaintiff, but 
a perſon of the name of Bickerſtaff, with whom the 
plaintiff had formerly been connected in bringing 
out ſeveral muſical pieces, which had been perform- 
ed with a conſiderable ſhare of public applauſe. 
The paragraph further mentioned that on the firſt 
night of the performance, there had been a very 
thin audience, and that compoſed of perſons ad- 
mitted under orders: that the muſic of the ſongs 
was of very inferior compoſition, and that the ap- 
plauſe beſtowed on the performance was only from 
the perſons who had ſo gained admittance ; where- 
as the ſongs both as to the words and- alia, were 
the compoſition of the plaintiff only, there was a 
very. full audience, and the applauſe was genuine 
and from perſons no way connected with the plain. 


tiff. 
| Lord 
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Lord Kenyon ſtated the law on this ſubject to be 
That the editor of a public newſpaper may fairly and 


candidly. comment on any place or ſpecies of public 
entertainment, but it muſt be done fairly and without. 


malice or view to injure or prejudice the proprietof 

in the eyes of the Public. That if ſo done, however 
ſevere the cenſure, the juſtice « of it ſcreens the editor s 
from legal animadverſion; but if it can be proved 

= that the comment is unjuſt, is malevolent or exceed- 

q ing the hounds of fair e that ſuch is a _ 

| and therefore actionable. f 9 


 Mingay and Lambe for the Plaintiff, 5 
Erſkine for the PR” T „ n 


Dr BERKOM * V. SMITH and Lewis. ug, 
June 26th." 


SSUMPSIT to recover the value of. a quan- A partnerſhip x 

tity of foreign lace againſt the Defendants charg- I 5 1 

ing them as partners. — AY 

| . ties to engage · 0 

7 | eee with uk ce | 
7% was admitted that Smith one of the Defendants 
was liable, but "the other Defendant {ewis denied that 
he was. a partner. This was. the only queſtion. in 


the caſe. 


= The evidence, on the part of the Plaintiff was, 
j That he was a foreigner living at Life in Flanders ; 
0 

| 1 | that 


CASES AT m—_ PRIUS, 


that hoving been applied to by the defendants fora 
quantity of lace on credit, that before he would fur- 
' niſh it, ke wrote over to his correſpondent in London 
to enquire concerning their circumſtances and fitua- 
tion; that his correſpondent had enquired from a 

Mr. Botham a merchant in London, who informed 
him that they were in partnerſhip in trade, which 
information the correſpondent communicated to the 
Plaintiff, who in conſequence thereof gave them the 
good on the terms they aſked. 
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Mr. Botham' 8 clerk was called, and TY That 
the only connection in trade between Mr. Botham 
and the Defendants was in diſcounting bills, which 
Mr. Botham had been in the habit of doing for Smith 
one of the Defendants, but that on diſcounting a bill 
at one time for Smith, that he had Introduced Lewis 
to him as his —— 


Lord Kenyon upon this evidence ruled that it 
was not ſufficient to charge Lewis as a partner. His 
Lordfhip ſaid, that perſons might be partners in a 
particular concern or buſineſs, but that notwithſtand- 
ing if they did not appear to the world as partners, 
that it ſhould not be ſufficient to conſtitute a general 

partnerſhip and make them liable in other caſes not 
connected with fuch particular buſineſs, . That the 
circumſtance in evidence of the introduction of Lezwis 
to Mr. Botham ſhould be taken ſecundum ſubjetlam 
materiam, that is, as applying to the tranſaction in 
which Smith was concerned with Mr. Botham, the 
diſcounting of bills, to which tranſaQtion only it 
ſhould be confined, and that he was therefore of 
om_ that without further evidence a general 


partnerſhip 


7” jor” . 
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| partnerſhip could not be eſtabliſhed, in 0 4 10 | 99 4 
charge Lewis the other Defendant in this action 1 


3 


8 r 2 


It alter power appearing in evidence, - DJ . | 
in fact Lewis had repreſented | himſelf to the Plaintif, HOT, 
as partner in trade with Smith; his Lordſhip i 3 Rn $6 
charge to the j jury added, t that though i in point of fact SIM: 
parties are not partners in trade, yet if one ſo repre- | 
ſents bimſelf, and by that means gets credit for 
| ng for the other, that both, wall be liable. 


The Plaintiff recovered. 


 Erfline and W. Buſt for the bumst. 


Bower for the Defendants, We 
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Trowron Afignee of LSE” a Bank- Friday, ys — 1 
rupt v. SHIRLEY and Bop v. x % 5 OO 


Tue by the Plaintiff as aſſignee of 3 855 


Abrahams a bankrupt for a quantity of paper, id ner 


part of the bankrupt eſtate, of which the. Defendant a» aQion of tro- | 


b ht, 
had W himſelf. ane yr. 9 
by . to ſupport the 7? 
3 P y | : action. 1 


Abrabams 


1 


; CASES AT NIST PRIUS, 


i the buakewpt was a lationen, and had 
been in the habit of diſcounting the bills of one Caſſon 
with the Defendants, on which occaſions he had uſual- 
ly put his own name on the back of them. Several 
of theſe bills being unpaid, and finding himſelf unable 
to diſcharge them, at a time when from the general 
ſtate of his affairs he knew he muſt become a bank- 
rupt; he was prevailed upon by the Defendants to 
give them an order to receive on his account, but for 
their own uſe, a quantity of paper which was then 
coming to the bankrupt; under which order, on the 
za of January 1793, they obtained poſſeſſion of the 
paper; and the preſent action was brought to recover 
it, on 2 the n of undue N 5 
The demand was in writing, in the following 
words: 


74 


Gentlemen, 800 


I am directed by the aſſignees of Fobn Abra- 
* hams, a bankrupt, to write to you for pay- 
«© ment of the ſum of 781. 5. the amount 
© of paper belonging to his eſtate which I 
_ © underſtand you have diſpoſed of; and un- 
s leſs the ſame be immediately paid me, I 
* have inſtructions to take the ner | 
* Heaſures to inforce i It. 


* 


. 


5th Feb. og: a 1 am, &c. 
To Meſſrs. S hirlyy and Body, William Bennett, 
On LW. Plaintiff's Attorney.” 
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Bower for the Defendants objected that this letter, 
| which was the only evidence of the demand, would 
not ſupport the action, inaſmuch as it was not a de- 


mY — > ET 
"a 1 > 


LE — 


— — * 
8 


brought, which he contended was neceſſary ia an 
action of trover, but of payment for them. That 
2 demand of payment was affirming the contract, 
and therefore could not ſupport an action of trover, 
Ws which was founded on a wrong, and 8 525 42 
"N tortious converſion. * 


1 . 1 —— — 
R 


Lord Enron ere the objeQion, and held 
the demand to be good. He ſaid that the demand 
in trover was only for the purpoſe of giving the De- 
fendants an opportunity of either reſtoring the goods 
in ſpecie, or of making a fatisfaCtion to the party to 
= whom they belonged ; and that a demand of fatis- 
faction had been held to be good in an action of 
rover. That the demand in the preſent caſe muſt 
be taken to be of that deſcription; and not as affirm- 
ing any pretended fale of them. And as the letter 
mentioned that the Defendants had diſpoſed of 
them, the Plaintiff could not demand the ſpecific 
| goods, but a fatisfaQtion only, upon the receiving 
of which no ation would be brought. 


Erſkine 3 for the Plaintiff. 
Bower for the Defendant, f 6 | of 


= 


Vid.” Rookeby's caſe, Clayt. 122. where a demand 
of ſatisfaction in terms, was adjudged to be a ſuth. 
cient W in an 20i0n of trover. 


* 


mand of the ſpecific things for which the action was 


% 


" _ Eabrs Af Night Prius, 

2 2  Puiti.ibs 9 14 b. „Meet ba ure 
— EBT Jas pai on ths Lottery Act, to e 
the pln 99 5 penalties for inſuting nütfbers in wy | 
— wes ö e State Lottety agaitilt the ſtatuts, 8 
than he has | 
ſworn in his aſidvi to hold the deſcndant to bail . 


The declaration conſiſted of twelys counts, ti 
the inſuring of ſo many numbers particularly men- 
tioned. in the Kottery, and went to recover yours 
pefralties for each number. 


* 


Garrow for the Defendant, Ded the affidavit 
under which the Defendant had been held to bail 

| under the ſtatute, which affidavit was ſworn to one 
offence only, and infilted that the plaintiff ſhould 

be limited to go for one penalty only, ariſing under 

the ſingle offence ſo ſworn to, and cited a caſe of 
Ifrael g. t. v. Hart, in which on a ſimilar occaſion 

Lord KENYON had ſo ruled it. 


| 85 | we = _ His Lordihip continued of FY ſame o inioh and 
RT ruled in the preſent caſe that the e om ould be 
confined to one penalty only. 
\ Bearcroft and Shepherd for the Plaintiff. /._ 


| Garrow for the Defendant. bg, 
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Rater 1 v. Pruszkreg- | e 
OVEN ANT on the 8 9977 of the Hip In an 8ion of 
——; from to Newry in Ireland. The! the general if- 


ue, the 


rra tied f fendant ſh 
action was brought to recover the. demu ge ſet e 6 af x43 


by the charter party, which, was at 1. per dien, an give is idee 
me declaration ſtated that the veſſel was to be diſ- en-. 
charged by a certain day mentioned in che charter- 

; 1 party, whereas ſhe had been detained twelve days 

W beyond the time ſo limited for her clearance, where- 

by the Plaintiff became entitled to 1/. per diem de- 
nourrage for that time. The Defendant pleaded 


we general iſſue. 


I The caſe relied on, on the part of the Defendant, 
Vas, that the Plaintiff (who was malter and owner 
2 F of the ſhip). had waived all claim to demutrrage, be 
having conſented that the time ſhould be enlarged 
vithin which the cargo was to be diſcharged, and 
offered evidence to prove that the Defendant, who 
was the conſign=e, could have diſcharged the cargo 
by the time limited, but that the Plaintiff gave him 
leave to take out the cargo at his leiſure, as he (the 19 
Plaintiff) was waiting for a freight. Mey 


The Plaintiff's counſel objefied ro the cd 1 5 
of this teltimony, as the Defendant had put the ge- | 
neral iſſue only on the record, whereas the preſent _ 
defence ſet up was a collateral matter which went 
te diſcharge the breach, and amounted to a licence, 

which ſhould have been ſpecially pleaded. 


\ ' . ; X \ 
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Lord ee was 0 this opinion, and held the 

evidence to be inadmiſſible on the record as it then 

ſtood. His T.ordſhip ſaid, that every party ſhould 

- be fairly appriſed by the pleadings what queſtion he 
| came to try. That in the preſent caſe, the licence 
and acquieſcen&e of the Plaintiff, that the time for 
diſcharging the cargo ſhould be enlarged, was a 
good and legal defence againſt any claim for de- 
murrage, but that the Hlaintiff ſhould have known 
that the Defendant meant to rely on that matter in 
his defence. That all that appeared on the face of 
the pleadings was a denial of the Plaintiff*s claim 
of demurrage, whereas the defence confefſed and 
avoided it; and therefore it ſhould have been ſpe- 


cially pleaded. 


The counſel for the Defendant defired his Lord-. 
ſhip to make a note of the point; but a new trial 
was never moved for. 2 


3 


Erſkine and Baldwin for the Plaintiff. 


Law and Marryat for the Defendant. 
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| 2 . V. Proprietors of the TRENT and 
Menksxr Navigation. 


——— TN an ation againſt the Defendants as common 
diſcharge kim J carriers. Per Lord Kenyon, There is a differ- 
duties impoſed ENCE where a man is chargeable by law generally, and 


on him by law, where on his own contract. Where a man is bound 
f 5 73 0 
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= to any.duty, indehargeable to a erwin ako the 

1 operation of law, in ſuch caſe, he cannot by any ac 

of his own diſcharge himſeif. As in the caſe of com- 

mon carriers, who are liable by law in all caſes of 

loſſes, except of thoſe ariſing from the act of God, or 

of the King's enemies: they cannot. diſcharge them- 

ſelves from loſſes happening under theſe circumſtan- 

ces by any act of their own, as by giving notice, for 
example, to that effect. But the caſe is otherwiſe, 

| where a man is chargeable on his own contract: there 


he may qualify it as he thinks fit. 


STONE v. BLACKBURN. | Same day. 


fo for e managing the Defendant's An objeRion to 


veſſel in the Thames, whereby the Plaintiff's 2 


lighter was damaged. be made at auy 
28 5 | e ſtagof the 


| | caule. 
After the witneſſes on the part of the Plaintiff had "he 
been examined in chief and croſs examined, it was, 
diſcovered that they were intereſted, and bende: 
been revealed; which had not been done. 2 1 . 


0 3 that aſter having been exa- [ 


mined and croſs examined, that the objection came 
too late. | 


Per Lord Kenyon. This is an objeAion to their 


competency and objections to the competency of 
=. 4 1 witneſſes 
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witneſſes never come too late, but may be made at 
any ſage of the cauſe. ; 5 


Erfine ,"# the Defendant. 


/ 


HOME CIRCUIT, 


SUMMER ASSIZE, 1793- 
Ar CHELMSFORD, CORAM BULLER JUSTICE. 


pe A 
Wa 4 * 5 « ® - 


RaxDLe v. Wes. 


If inan aRiov of an action of aflault, the Defendant pleaded fow- 
ales I 40a lt demeſne, upon which plea iſſue was joined. 
the Defendant | 

picads af. the Plaintiff muſt new aſſign. 
4 The affault laid in the declaration was on EVI 28th 
% | of June, on which day the affult for which this ac- 


: tion was brought was really committed. 


The counſel for the Defendant- began; and they 
proved an aſſault committed by the Plaintiff on the 
Defendant, on the 2yth of Jane, and there reſted 


their cauſe. 


The counſel for the Plaintiff would then have 0 | 
ed an afſaylt by the Fre 
e, e ts 5 


TRINITY TERM 33 GEORGE m. 
the day laid in the declaration, (the asth of June) 


which they contended was not anſwered. by the De: 


fendant on his plea of ſon aſſault, by proving an aſſault 


on the 27th. But it was ruled by Mr. Juſtice 
Buller, that the day laid in the decjgration being im- 


Material, the Defendant's proving /on aſſault on. any 
day previous to the bringing of the action, was a 


compleat anſwer to it; for that if the Plaintiff had 
intended to have made the day z matgrial, that he 
| ſhould have new aſſigned it. 


Bond Serj. and 'Eſpinafe for the Plaintif, 
 Garrow and Marryat far the Defendant. 


END Or TRINITY PERM, 
33 FEQRGE M. 
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, , MICHAELMAS TERM, 


3+ GEORGE II. 


Ty 


Me. r 165, 7% · PRATT v. WiLzy. 


8 HIS was an Aion by the ee of a pro- 
— woag te | miſſory note, * the Defendant, as the 
-- - von maker of it. 


The Las on the record were, 1 * The general 
ae z 5 and zdly, Ulury. 
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The uſury attempted to be proved on the part of 
the Defendant was, that the Defendant had, in dif. 

counting the note in queſtion, given in part a - ug 
mond ring, for which he bad 7 much oh 88 


its value. 


It was ſaid by Erſtine, and aſſented to by Lord 
Kewyox, that his Lordſhip and Mr. Juſtice BurLER 
had ruled on former occaſions, That if in diſcount 


of a bill, the party diſcounting it gives goods in 
part, that if theſe goods are of a certain aſcertained 


value, and given at that value, that that is not uſury : 
but if the party ſo diſcounting the bill makes the 
holder of it take them at an higher value, that that 
ſhall be deemed uſury; for that à party by ſubſtituting 
goods for money, ſhall not by colour of their pre. 
tended value take above N intereſt, and evade the 
ſtatute. A Top 


4 ” ——— 6 


Erſkine and —— for the plaintiff. 


8 Mingay for the Defendant. | 


41 


22 


42 
SECOND SITTING IN TERM, 
AT GUILDHALL. 
Texte, SLACK v. e and TIB Bs, Sherifh of 
. Longon, and CoyLg0y.; 
era, I N treſpaſs and falſe impriſonment. The aBion 
ment againita 1 vas brought for arreſting the Plaintiff in the city 


— of London, on a bill of Middleſex, by Coulſon, one of 
| 3 the Defendants, who was a Sheriff's officer. The 
him that the Plaintiff proved the arreſt, and that the place where 


reQted i 8 it was made was in the cry of London. 


For the Defendant the warrant under which the 
arreſt had been made was produced, and appeared 
to be directed to Jo/eph Coulſon and John Kellett, and 
the execution indorſed was by Fobn Kellert only: but 
the witneſs who proved the arreſt of the Plaintiff 
ſaid, that the Bailiff who made the arreſt, ſaid "i 


name was Conn,” 1 | 


Gibbs for the Defendant objected, That the in- 
dorſement on the. warrant was to be taken as con- 
cluſive evidence that the arreſt was made by Kellett, 


and not 85 Coulſon, particularly as no evidence was 
offered 


* 
* 
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effcred that Coulſon Was preſent. And that as the 
Plaintiff had made Coufſon only, F 5 
we. Plaintiff ſhould be non-ſuited., - 


4 


S 8 
Lord Ke over · ruled the objedtion; and held, 
that the warrant being directed to Couljon, and hav- 
ing been executed by a perſon who called himſelf by 
his name, that i it was ſufficient evidence to go to the 
jury, to decide whether Coulſon was Age at the 


time of _y arreſt or mote" 
Erfine and — for the Plaintiff, 


Gibhs for the Defendant. 


\$ITTINGS AFTER T ERNI 
AT WESTMINSTER, _ 


es v. Lucas. 5 ef — New. 
H 18 was an action on the caſe for unſkilfully To gp agen pt 15 
yarniſhing certain prints, the property of the Kilb dg 
Plaintiff, by which they were holed and the Plain- N 


no def ce th | 
tiff loſt the ſale of them. ; Tel the — 
| in the action re- 

] covered in a for- 
1 p bhi mot a how mas Co far the unfkilfullnets gf 


rer 


* 


* 


 Arecord evi- Lov Kenvon ſaid, he was clearly of opinion the 


to be concluſive » 


occurred at the trixl not appearing on the face of the record. 


& 


* 


' . 
* FT OG, 


” CASES AT NISI lbs, 


Ader Wwe date hat been Nated on we pert of the 
Plaintiff, 


WM be the Bee took a prelimidary os 

| jedtion, which if ſufficient, went to the ground of the 
action: it was this; That an action had been brought 
by the preſent Defendant againſt the preſent Plaintiff 
in the Court of Common Pleas, for work and labour, 
which work and labour was the varniſhing of theſe 
identical prints, the pretended ſpoiling of which was 
the object of the preſent action? and that in that action 
the preſent Defendant had recovered. He ſaid, that 

to that action the preſent Plaintiff might well have 
ſet up in his defence, that the prints had been ſpoiled, 
nor could the ſaid Defendant have recovered, if that 
fact had been proved. He thereforg contended, that 
the verdi& in that action was conclufive evidence 
that the varniſhing of theſe prints had been done in 

a a ſkilful and workmanlike manner, and was a com- 
pleat anſwer to the preſent action. He therefore 

' tendered in evidence the record of that action, as 
concluſive evidence in this. : 


Erſkine for the Plaintiff ſaid, that the Ree Ly in 
that action were for work and labour generally, with 
2 18 of the general iſſue, 


dence only of 


—— "Cue, record offered in evidence could not conclude the 
A 


— preſent action, or prove any thing in the caſe. That 
of the matter; in order to make a record evidence to conelude any 


Arcen. matter, it ſhould appear, that that matter was in iſſue, 


9797 wer which ſhould appear from the record itſelf, nor ſhould | 


JE | 
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evidence be admitted that under ſuch a record any "I. 
particular. matter came in queſtion. That the 1 5 


cord of the cauſe | in the Common Pleas was general, : 

applying to every caſe of work and labour, and to in- 

quire whether the object of it was to recover for the « 

work done in varniſhing the prints, and whether the | | 

= Defendant in that action had availed himſelf of the 

W circumſtance-of their. having been unſkifully done, 

= would be to try that cauſe over again in this Court. 

His Lordſhip! therefore rejected the eee and ü 
the Plaintiff had a verdiet. 0 125 


_ Erfline and Gibbs for the Plaintiff. 
| Garrow and Lawes for the Defendant. 


7 4 F 1 97 


Py 


* 
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TAYLOR v. BRANDER and TEBBS, Sheriffs Monday, Dee. 24. 
of London. | 


[ 


HIS was an action of treſpaſs and falſe 1 im- When a dif- 
charge comes 


priſonment. : from the Plain- 
| tiff in an action 
ſor a ts in cuſtody on meſne Proceſs at his ſuit, the officer ſhall have a reaſonable time 4 
afterwards to ſearch the office ; nor is the officer obliged to ſearch till a 8 comes. = is 


The caſe i in evidence. on the part of the Plaintiff 
was, That having been arreſted at the ſuit of one 
Leeſe, that Leeſe was willing to have diſcharged him 
immediately on the arreſt being made, but not know- 
ing the proper means to do it, it was not then done, 

but ſome time afterwards a diſcharge i in writing came 
from 


IF - 
7 


a 85 * 
* 


CASES Ar NIS PRIUS, 

from Leco, notwithſtanding which the Plaintiff was 
not then diſcharged, but detained for twenty-fix 
hours after the receipt of ſuch diſcharge ; which was 
the falſe impriſontnent complained of. 


The reaſon aſſigned by the Defendant for detain- 
ing bim was; that it was neceſſary to ſearch the office 

to fee if any other writs were there againſt him, be- 
fore they could diſcharge him with ſafety: That on 
ſearching the office, a writ was, in point of fact, 
found there againſt a perſon of the ſame name with 
the Plaintiff, but who on inquiry being found to be 
a different perſon, the Plaintiff was immediately ſer 
at . 

e Lord Kanron- When'h perſon is arreſted, 
the officer is not bound to go immediately and ſearch 
the office, to ſee if there are other writs againſt him ; 
nor is the officer called upon to do it till a written 
diſcharge comes from the Plaintiff at whoſe ſuit he 
is in cuſtody, for not before is he entitled to his dif- 
charge, and therefore not till then is the officer 
called upon to make the ſearch, which is for his 
own ſecurity. When therefore it becomes neceſſary 
for the officer to make ſuch ſearch, a reaſottable time 


., mult be allowed him for rhe parpofe, and twenty- 


four hours does not ſeem to be an unreaſsiiable 


"Aims for that purpoſe, particulafly under the -cir- 
tuimſtanees of this cafe, when a writ was found ap- 
 parently + the ſame ena 


His Lordikip direQed a 3 
Erſkine and Bayley for the Plaintiff 


Mingay for the Defendant. 


' . 4 7 * 
; R 
14 0 
; 5 
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erirrrx, Aſſignee of Hat, a--Bankrupt, n . „ 
| 'V. ST1DSTONE. Ts | 


HIS was ah « 26801 of bon pr for gouds fold « A te hes | 
and delivered. Vea of t ie senera! fle, may be ſer er 


in an action 


f let off. | brought a 
with notice g E | | TT 


= The fer off was, a - das due » by the bankrupt ts 
W - the Defendant, and one Abbott, who had been in 
partnerſhip with him; but A bott the partner was 
dead before the bringing of the preſent action. 


Law for the Plaintiff contended, that to an action 
brought againſt the Defendant for a debt, and in his 
own right, that a debt owing to ſuch perſon and ano- 
ther in a partnerſhip account, could not be ſet off, 

| ihdſmiich as debts due in the fame right could * 
be ſet off; and cited But X25 {> 1 p 


To this i it was anſwered by the Defendant's coun- 
el, that the partner being dead, By law the right of 
| Allen went to the ſurvivor, who tight maintain an 

Action for it in his own name. That a ſet of being 
wen to avoid a eircuity of action, that the Tet at 
| of te debt in tueſtion was to the lame effeR'a3 11 
an ackion was brought in the Defendant's name büly, 
aud therefore ſhould be — 608 in an action t 

bim in His ben perlon. 


e Knevvu wa aa of is opt, ad 
ang the fer 9 


7 


5 4 
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2 4 

— 
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Law and Marryat for the Plaintiff. 
Erſkine for the Defendant. | E 


In the following term, Law obtained a rule to 
ſhew cauſe why there ſhould not be a new trial, on 
the ſuppoſed miſdireCtion of the Judge, but he after- 
wards abandoned the rule, it being underſtood that 
the Court of King' Bench concurred in opinion 
with the Chief Juſtice; and he, on being alked, 

| FR the point not to be maintainable. * 


— - — — Mas a oy 
Friday, Dec. 6th. | ASHLEY v. HARRISON. | 
| Caſe will not Hs e e the caſe g 
lie for libelling 
a performer on the Defendant, 
the ſtage, who 


is thereby prevented from ſting; 3 che Plaintiff loſt the profits of hr performance 


Iz he declaration ſlated, That the Plaintiff being di- 
rector of certain muſical performances, called Orato- 
rios, had among other performers engaged, at a con- 
ſiderable expence, one of the name of Gertrude Mara. 
That the Defendant, intending to injure the Plaintiff, 
and to deprive him of the profits of ſuch performance, 
babe a certain falſe and ſcandalous libel, of and 

concerning the ſaid Madam Mara, in conſequence of 
which ſhe was prevented from ſinging, from an appre- 
henſion of being hifſed and ill-treated from the impreſ- 
fion the public mindreceived fromſuch libel, whereby 

the Plaintiff loſt the profits ariſing from the ſaid 
| Oratorios, | 
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Orratorios, to his great injury, &c. The libel charged 
n the declaration was in the form of queries addreſſed 
in the newſpaper to Madam Mara, charging her with 5 
inſolence and contempt of the audience, and want of 


] | reſpe& to the, perſon of his ee at. public dn 


ſentations where * performed. WW BTR « 


” % 4 , 


1 
: 
* 


on opening t this caſe on the Part "oP the Platntif, 108 
Lord Kenyon threw. it out as his opinion that the 
action was not maintainable: he ſaid, that the in- 
jury complained of was too remote, and impoſſible | 
to be conne&ed with the cauſe aſſigned for it, ſo as 
to affect the Defendant in this form of action: That 
if the publication was an injury to Madam Mara, 
that ſhe might have an action for it; but as her re- 
fuſing to perform might have proceeded from ground- 
leſs apprehenſion of what never might have happen- 
ed, that the Plaintiff ſhould not be at liberty to ſug- 
geſt the libel as the cauſe of that injury which might 
have proceeded from another cauſe, or perhaps from 
caprice or inſolence. But the counſel for the Plain- 
tiff ſuggeſting that this might be taken advantage of 
in arreſt of n, his 1 ſuffered the cauſe 
to proceed. 


* 


l prove the loſs of profits ſuſtained by the Plain- To prove te . 
uff from the abſence of Madam Mara from the per- the theatre from 


formance, a witneſs of the name of Brandon, who rh he Nr 
* was the box - keeper, was called. He was aſked, if box-keeper i is 


not an evidence | 


In conſequence of Madam Maro 8 declining to ſing, 18 ee 


ſereral perſons had not given up their boxes? The 85 given wy for 


counſel for the Defendant. objected to this queſtion, — 


and his Lordſhip ruled, that the witneſs might be aſk- 
eld generally, © whether the receipts of the houſe had 
; 48 E 5 ON , not ; 


CASES AT NIST PRIUS, - 
_ Wt dimihiſhed from the time Madam Mara had de 
Lined to ſing:“ it being ſtated in tlie declaration, 
that in conſequence of the libel and Madam Mara's WY 
refufal toperforin, the PlaintiF had Toft the profits of Mi 
the Teveral/perfortniances: but that'to aſk if particular Wi 
ſons had not in conſequence given up their boxes, 
Vas ſpecial damage, and ſhould have been ſpecially 
Rid in the declaration. That beſides, it was admiſſi- 
e evidence under the general averinent ; that Bran- 
Lon , was not the proper witneſs | to prove it, but tlie 
lar es themſelves who had given up their boxes, 22 


His Lordlhip afterwards recurted' to his Arſt op. 
jon, that the action was not nn and Hin- 
red the Plaintiff, 


Eu and Shepherd for the Phintiff. 
Mingay and Bower for the Defendant. . 


Cowan v. ABRAHAMS and Another. 


ati HIS was an action of Troyer for 2 bill of ex- 
ns. change, which had been picked but of 'the 


mad barg ne. pocket of the Plaintiff's clerk, and traced to the pol- 


rice to produce ĩt, 

or the Plaintiff ſeſſion of the Defendants, 
cannot go into 

= NN of ity - 

| — : 'ngin the De- 5 F - 3 + I 
| . N s poſſei- F "LES The 
i . On. F | 
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The deelaration "Rated the bill of exchange, de 
feriding it as drawn by John Harriſon, on Robert and 


Thomas Harriſon, in favour of Thmas leniley and by 
him indorſed to the Plaimiff, in the uſual form. 


— — 
2 — - 


© > —_ —— Row * 
VVT 


4 — . * \ — 
_ —— —— Fo” ar. 
2 — RE on 


The f aimif pr pr. oved a nis clerk the ke poſſeſſion "oY : 
loſs of the HY as N in the e PA bd 


_ for the Defendants objefted, to the going 05 1 ; 
into any evidence reſpecting the bill as ſer; out in the 
declaration, unleſs notice had been given to .prod uce 


it; it being an inſtrument in writing, and the evi- 
dence for the Plaintiff going to prove the contents of 
A written inſtrument. | 


. 


The counſel for the Plainif infiſted, Fa it was 
ſufficient for them to give evidence of any inſtrument 
which v was his property. as deſcribed i in the decla- 
tion, and which had tortiouſly come to the Defend- 
ant's poſſeſſion ; and that as any variance between the 
inſlrument ſo ſet out in the declaration and the true Vid. Wilſon v. 
one would nonſuit him, and that evidence was in the Gere. 
power and poſſeſſion of the Defendant, that it could 
not be incumbent on the Plaintiff to call for the pro- 4 
duction of evidence which might nonſuit him, but „ 
that chat ſhould lie on the Defendant, who could de- „„ 
rive ſo much advantage from it. That the. Plaintiff - | 
could only be called upon to prove the averment in 
his declaration, which he did by the evidence offered, 
which deſcribed the bill of exchange in the Defend- 
ant's poſſeſſion, as laid i in the declaration. 


Lord Kenyon ſaid, that though the merits of this 
caſe ſeemed ſtrongly with the Plaintiff, that the ob- 
„„ jection 


Written evidence will not produce it when called on, 


1 


_ EASES AT NISI RIU, 

jection was founded on a rule of law not to be de- 
parted from, namely, that the beſt evidence the na- 
ture of the caſe admits of is always to be given: that 
wherever there is written evidence, parol evidence of 
its contents is not the beſt evidence, and is therefore 
inadmiſhble; but that if the party in poſſeſſion of the 


"that then inferior evidence is admitted, that is parol 
proof of its eontents. That the Plaintiff in this was 
attempting to give parol evidence of the contents of 
2 bill of exchange, without having given any notice 
to the Defendant to 1 the original, mach he 


| could not do. 


The Plaintiff was nonſuited. 


* 


Garrow and Eppin Ic for the Plaintiſf. 
. Mingay for the Defendant. ; | c 


In the next Term, the Plaintiff moved for a new 
trial, and got a rule; but the Court of King's Bench 
concurred in opinion with Lord K8NYON, and there- 
fore diſcharged it. ts 
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Don ex 4. Woopans v. Mason. 


N cn; the Plaintiff held by 11 under we 1 
N Lenden. . ; | 
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SITTINGS AT GUILDHALL, 
AFTER TERM. 


Ben Y. RAKE. „ . 


HIS was an action on x the caſe, bogs to re 8 
an agres- 

| cover the 0 for the breach of a porn! ment in writkg 4 
to perform- | 7 
agreement. D ; ed on 3 certain P A 
en th decl the da the RO  "— 
parties. agree to e time, a declaration on 1 fiatedin agnennent, though >. 
=o evidence b a Aren day, wall ſupport the action. 155 f 1 


. 


The nett Dated in the declaration was, that 
the Defendant had agreed to aſſign to the Plaintiff 
certain premiſſes, with the fixtures, &c. to be taken 
at a fair appraiſement by brokers to be named on 
both ſides. | The appraiſement was to be made on the | 


1's "q as £ 
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dass at m W 


1 zth of Auguſt following. © It then ute among 
other things, that the appraiſement was made, and 
performance genetally on the part of the Flaintiff. 


tt appeared in ev vidence, that in ON of fact, the 
appraiſement had not been made on the 13th, but 


on the 14th of 4ugu/?, but that was accounted for 


in this manner: hat Cope, Who was the broker 
named on the part of the Defendant, had not ſent 
the inventory to the Plaintiff's broker until the 

1th, on which day the plaintiff's broker, with the 
conſent of the Defendant's broker, who was acting 


as agent for him, made the appraiſement on the in- 


ventory ſo ſent, and that withoüt the inventory it 
could not be made; fo that the delay was cauſed by 


the Defendant's own default, and performance on 


the day waved by his agent. 


\ 


Gairow for the Defendant ;nGiſted, that . evi- 
dence was inadmiſſible, as it was receiving parol evi- 


dence to vary written, and did not ſupport the decla- 
ration. That in the written agreement produced in 


evidence, it was ſtated that the apprũiſement was to be 


made on the 13th of Azguft, and the declaration aver- 


red performance on that day: whereas the evidence 
difered on the part of the Plaintiff, went to prove that 


the parties agreed to make the appraiſement on tlie 


14th, and it applied only to that day. At all events 
he contended, that if it was admilhble | evidence, that 


the parties had ſo agreed toenlarge the time when the 
appraiſernent was to be made; that that ſhould have 


been ſtated, or made the obje& of a ſpecial count in 


the declaration; 5 whereas, as the pleadings ſtood, there 
was 
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vas only. one count on the agreement, averring tus 
3 to have taken place on the 13th, hen 
the evidence proved it to have really taken place on, 

the 14th, and therefore the evidence did not lr 


port the declaration. 


But it was ruled by Lord Moy that the = 
dence was good and admiſſible ; for that when the 
parties by conſent enlarge the time within which an 5 
agreement is to be performed, that it is a continu- a 
ance of the ſame contract, and on a declaration o 
the original contraQ, performance on the enlargec 
time is good exidence, 2 and will ſupport the decla- 
ration. 


Brfline and Shepherd for the Plaintiff. 
Garrow for the Defendant. 
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Vid. Littler v. Holland, 3 Term Rep. 590. an a 
Warren Ye Stoge, | ibid. cit. N r 


Sartppixk v. ART @ . hn 


HIS was an action of wefpals, by Filling the Treſpavs +; & 
he 8 horſe. 4. * Ming the 5 

Ns Plaintiff's 

horſe, though the injury aroſe from negligence 


er - 


The evidence was, that the 1 was in a FOR 
coach, which was driving on the proper ſide of the 
road. That the Defendants were riding in a cart, 
and 


| CASES AT NISI- PRIUS, - 
and driving violently, and had forced the ſhaft of the 


cart into the breaſt of the horle, by wank he was 


killed, 


The declaration was in treſpaſs vi & armis, ** That 
the Defendant with force and arms drove the ſhaft 
of a certain cart into the breaſt of a certain horſe of 
the Plaintiff's, by which he died,” Sc. Ec. 

Garreu for the Defendant objected, that the action 
ſhould have been caſe, not treſpaſs vi & armis, as 
the i injury aroſe from the negligence of the Defend- 
ant in not driving on his own fide of the road, ſo that 

the injury to the Plaintiff being the conſequence of 
the Defendant's negligence, that caſe was the pro- 
per action for injuries of that nature. 


Lord KEN vOx over · ruled the objection. He ſaid, 
that the action was brought againſt the perſons who 
had done the injury: That the injury, from whatever 
negligence it proceeded, was accompanied with vio- 
lence, and in its effect immediately injurious ; and 
that treſpaſs vi & armis was therefore the proper 
action. 


Erſkine and Eſpinaſſe for the Plaintiff, | 


-  Garrow for the Defendant. 


| MICHAELMAS TERM 3 GEORGE IL. b 


HARDING v. CRET HRV. Tie- 1b 
ASSUMP SIT for uſe and occupation. The When a leafe is 
| expired, the te- 


caſe in evidence was, that the Defendant had nant continues 
liable to the rent 


held the premiſſes by leaſe under the Plaintiff, which 11.7, he deli. 
leaſe expired in June 1792. During the continuance —— 
of the leaſe the premiſſes had been let to an under- — the 
tenant, who had continued in poſſeſſion after the leaſe „ 
expired; and the queſtion was, whether he had been * : 
accepted b the Plaintiff, the leſſor, as his tenant, or 
whether the Defendant ſtill continued liable to the 

rent accrued after the term expired, and during the . 

time the under tenant had continued in poſſeſſion. 


— — — — ——— —— — _ 
rr 3 .... 2 * ——— 
hs , „ 2 


Per Lord K:'Nvon. When a leaſe is expired, the 
tenant's reſponſibility is not at an end; for if the 
premiſſes are in poſſeſſion of anunder-tenant, the land- 
lord may refuſe to accept the poſſeſſion, and hold the 
original leſſee liable, for the leſſor is entitled to receive 
the abſolute poſſeſſion at the end of the term. But it 
may be proved, that the leſſor had accepted the un- 
der- tenant as his tenant, as by his having accepted 
the key from the original leſſee, while the under- 

tenant was in poſſeſſion; by his acceptance of rent 
from him, or by ſome act tantamount to it. 


To prove the Plaintiff*s acquieſcence to accept what is eri. 
the under-tenant as his tenant when the leaſe had 35 
expired, a paper was produced, which was a notice r nannt ans: 

from the Defendant to the under-tenant then in poſ- | 
ſeflion, informing him that his (the Defendant's)term 
in the premiſles was expired, and ordering him to 


* 


_ CASES. Ar NIST PRIUS; 


pay his rent in future to the Plaintiff as his landlord; 
This notice was witneſſed by the Plaintiff himſelf. 


"The come! the the Defendant contended that ths 


eircumſtance of the Plaintiff's having witneſſed this 
dotice, was concluſive evidence of his acceptance of 
the under-tenant in lieu of the Defendant, 


The havingſob» Lord K «x yon ruled That the metdy ſubſerib- 


ſcxibed any po · 


per writing 34.3 ing an inſtrument as a witneſs ſhould not bind the 


you party, unleſs there was ſome evidence that he was 


charge the wir. aequainted with its contents at the tibe, as one 


- - neſs with notice 


unleſs it is prov- might ſubſcribe his name merely as an inſtrumeiitary 


the contents, atteſtation without any knowledge of what he had fo 


atieſted. 


On chis intimation of his Lordſhip's opinion, the 


Detendant proved, that the notice had been read over 


in the Plaintiff's preſence, and that be had then fub- 


| ſcribed it his Lordſhip ruled that to be concluſive, 
and the Defendant had a verdict. 


Shepherd for the Plaintiff, 


Garrow for the Defendant. 


Thurſday, e.. PuIL Is g. F. v. Mannzz DA Cog a. 


In a declapation 1 
2 tecover ſeyeral penalties for inſurances in the 
aeg el ans State Lottery contrary to. the ſeveral Jonery acts. 


tain ſum for the 


| inſurance of a number, proof that that b of fereral numbers 
is a fatal variance, | 


The 


. 
2 
— 


HIS was an action of debt gui 19m brought to | 


* 1 
2s "Ve - wibrr—_——y — — — — 
, a. 
7 s - 2 _ * = = — — _ 0 
——— << > (* Cone Au is + oh w 20 5 "Aw q — — I \ 
W > % pl. — 1 — CC * 8 — 2 * - * Fo b 
L ö +>, - = "> pa ; — — Ep 
— "2 =» Y * * A Fa... ae San a ffs 42 24 * — 
* y * 
- —— "A —_ T 
4 - — K 4 - " - : — 5 


. 
6 4 — , 2 
r 
E. — . 
r ene 2 n 
* . — AE. © 2 r — Tat 


—— J<=- — . ole nt eye” 


| 
"2 
I} 
v1 
1 
| 
h 
| 


» Adis. 70 FEY N 
"IX. 7 2 * 
* A 4 F 
— e | 
* . 
* 


n „ : 0 by . 
= N. 2 Po " 
N ; 
64 F * 9 x # 7 
k wat be * * E + : 0 7 5 ts * = Ky 
G 15 4 's . ö - = 4 ' 8 + GE III f 
| 74 | ” CH | ; 1 ” 
of * : 


| Defetidant in conſideration of the ſum of 43 2. 
had infured à eertaiti number, vis. No. 48;790in ths © 
State Lottery, againſt the ſtatute, &c. whereby he 
had ee Jn 


"it witneſs had inſured ſeveral numbers with the Defen: 
Es dant, the joint premiums upon which, he (the Defen- 


J for each number was only a proportionable part of 
this ſum of 431. a, which fum he the witneſs had 


Garrow for the Defendant objected, that this evi- 

= dence did not ſupport the count, that the count was 

or enſuring « certain number at qg/. 25. whereas 

te evidence proved that that ſum was paid for the 

= inſurance of ſeyeral numbers, ſo that in fact but 

part of it was paid for the inſurance of the number 
mentioned. 


Lond 3 was of that N and the count 
was abgadoned by the Plaintiff's counſel. 


| The ſecond 8 inthe 8 ſtated no con- 
ſideration, but generally, That the Defendant had in- 
ſured a certain number, vis. 8, 509 in the State 
Lottery for the thirty - ſix days drawing of 


Pe „int de r e. r he 
ge. 


The firſt eount in the declaration ſtated, That he 


1 The evidence in a of this count was s thit the 


Es dant) had calculated at 43/. 25. ſo that the premium 


1 


— — 


640 ass AT NISI Rus 


A count ſtating The witneſs called to ſupport this count proved 


that 
— Defendan the inſurance of the number as laid in the declara- 
btn number tion, but that he had paid a certain ſum as a Nr 


in the State Lot- mium. | | we 8 


deryz it is not a | 


variance if the 
wicnh proves hat a premium was pi atihe time. 


See bee to this evidence as being a vari- 
ance from the count, which ſtated “ that no conſi- 
deration had been paid,“ whereas this evidence prov- 
ed that a conſideration had really been paid. 


The Gb for a Plaintiff anſwered the objec- 
tion by inſiſting, that the count did not ſtate, © that 
. no conſideration had been paid,” which would have 


been a diſtinct averment; but that it made no men- 


tion of any conſideration whatever having been given, 
it merely ſtating the fact of the inſurance: that, the 
paying the conſideration made no part of the offence, 
which was the inſurance of numbers in the Lottery, 
againſt the proviſions of the ſtatute ; that that offence 
having been proved, the plaintiff had proved the 
only material averment which the count contained, 
and preciſely as laid. | 


Lord Kenyon ſaid, that the evidence did not vary 
from the count: that a variance muſt be of ſome- 
thing material: that here the declaration ſtated mere- 
ly, that the Defendant had made an inſurance con- 


trary to the Lottery Acts: that what the witneſs had | 
added, did not vary the averment ; as the ſtating the 


premium was no partof the offence which was making 
the inſurance, which the witneſs had proved. 


Bearcroft, Shepherd, and Barrow, for the Plaintiff. 


\ .Garrew for the Defendant. 


12 5 
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1 v. Exvinc. "Fs . * 


— m 


— 


ASSU MP $1T on 4 * of 8 N —4 When one per- 


written by the Defendant on a ſhip from Lynn policy with the | 


oh, name of ano- 
to Weymouth; . } ther, proof of 
ö |  — " his having done 


it in many inſtances, is ſlfcient to 9 e name is ſo ſubſcribed, cg 
ducing apy power run 


** 


To prove the ſubſcribing of the Defendant's s name 
to the policy, the broker who had negotiated the 
policy was called. He proved that the Defendant's 
name on the policy had been ſubſcribed by, one 
Hutchins." He was aſked by what authority Hutchins 
had done it. He ſaid, he did not know; but that 
Hutchins was in the conſtant habit of ſubſcribing po- 
licies in the name of Erving, and had done leveral 
| for him and for .der to his knowledge. 


Ein for the Defendant objected to this evi- 
dence on the ground that Hutchins muſt have done 
it by power of attorney from the Defendant, which 
might have been limited, or for a particular pur- 
poſe, and thErefore that it ſhould have been ſhewn 
that Hutchins was properly authoriſed, by producing 
the power of attorney. 


Lord en over ruled the objection, and held 
that the acts of Hutchins held him out to the world 
as properly authoriſed ; and his having ſubſcribed 

-. ſeveral policies in the Defendant's name, was ſuffi- 

cient evidence. of that authority in order to charge 

the Defendant : that if Hutchins was only a parti- 

cular agent for the Defendant, that i It lay upon him | 
to ſhew it, nat the Plaintiff, 


Mingay and Shepherd fo; the Plaintiff 
Erſkine and Law for the Defendant. | 


61 


— 
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HE CASES AT NISI PRIUS, 


Fridey, — TRE ** v. MunToN. 
— was an W filed by the Attorney 
Erla are not General againſt the Defendant, who was the 


a Ea principal Hore-keeper at Antigua i in * _ Indies, 
— gy for ſeveral miſdemeanors. 
a ſpecial act of 


Parliament ſor the ; purpoſe of giving them juriſdiction. 

The principal charge upon which the information 
was founded was, that he had purchaſed in Exgland 
certain ſtores. of Mhitebgad and Co. at a certain no- 
minal price agreed upon between them, which price 
he charged to Government in his returns to the 
Navy Office, and that by colluſion between him and 
Whitehead and Co. the latter had made to him a con- 
fiderable allowance in ſuch nominal price, which 
allowance he reſerved to his own uſe, by which 
Government were defrauded to a large amount. 


Theſe facts were clearly proved by A witneſs on 
he part of the Crown. 


Eꝛiſbia⸗ for the Defendant then Lake" an objection 
to the juriſdiction of the Court, and inſiſted that it 
had none over the offence as proved. He ſaid that 
che evidence had proved the criminal matters to have 
been wholly done and compleated in the ef Indies, 
and that therefore without an expreſs ſtatute to au- 
thorize it, that the Court of King's Bench could not 
take cognizance of matters committed out of the 
realm. He inſtanced the Eaſt India Bill which had 


been paſſed expreſsly for the * of giving the 
Court 
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Court of King's Bench jurifdiQion of Eaſtern de- 
linquency. 


** 


Lord Kenyon aſſented to the objedion, reſpecting Put if any part 


of the offence - 
the juriſdiction of the Court, where the criminal] bs been com 
matter aroſe wholly abroad, and agreed that in ſuch the court of | 
B as 


cafe, to warrant the interpoſition of the Court of juriſdietion. 
King's Bench that an act of Parliament was expreſsly 
neceflary : that however in the preſent caſe it appear- 

ed, that the ſeveral falſe charges made by the de- 

fendant by which he had defrauded Government, 

had been in the ſeveral returns made by him from 

Antigua to the Navy Office m Londen. His Lord- 

ſhip therefore ſaid, that'there was thereby an offence 
committed in London where ſuch falſe returns were 
received, and where the fraud had been compleat 

by their having been there allowed, upon which the 
FT of the Court-attached, and he enen 
over - ruled the nn 


* 


A queſtion EY aroſe, Whether as the informa- 
tion ſhould have laid the offence within the proper 
county, the Navy Office was in the City of London, 
here the information had laid the end where 
the trial Was: had. 


Lomb 8 faid, chat if the books of the Navy 8 
Office which concerned the tranſaction upon which 
"the information was grounded, had even come into 
London, that he ſhould hold that ſufficient to give 
the Court Juriſdiction. 


| The 


and it ſhall be 


CASES ATNISI PRIUS, .. 


The Solicitor General, Bearcroft, Bower and Bald- 
_ <om for the proſecution. 


1 Erſtine, Garrow and Mood for the Defendant. 


The Defendant was found guilty, and was brought 
up the following term to receive the judgment of 

the Court, but it being an offence of a very ſerious 
nature, he was remanded, and the ſentence of the 
Court has not yet been pronounced. 


 YaRKER v. Borna et al. 


fioners of bank - 
rupt may make 1 commiſſion of bankrupt having iſſued againſt 
—— one Thomas Cocper and one John.Brown both of Lan- 


— 3 under which the Defendants had been choſen 


The commiſ- 22 E declaration in this to nated, &© That a 


whom they aſſignees, that a ſummons ſigned by the major part of 


have ſummoned 
to attend them, the commiſſioners named in the commiſſion was 


recoverable in ſerved upon the Plaintiff requiring him-to attend the 
umpfit. ſaid Commiſſioners. That the Plaintiff did attend 
in purſuance of ſuch ſummons, and was then and 
there examined: That the Plaintiff was put to great 
expence in coming from Lancaſter for the purpoſe 
' of ſo attending the Commiſſioners, and that they 
kad ordered” à certain ſum of money to be paid to 
him for ſuch expences, for * ſum the action 


was brought. 
By 


— — 
a7 f 
* — 3 — 


. 


— 


A 
f 
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By ſtat, 1 Fac. 1. c. 15. § lo, power is given to 


the Commiſſioners to ſummon perſons having, or 


ſuſpected to have or detain any part of the property 
of the bankrupt, and to examine them reſpecting it. 
And by 5 11 of the ſame ſtatute, Such witneſſes 


4 ſo ſent for ſhall have ſuch coſts and charges as the 
4 Commiſſioners in their diſcretion ſhall think fit to 
allow.“ | 


= The evidence in this caſe proved the attendance 
of the Plaintiff, and that having made a demand of 


his expences before the Commiſſioners, they ſettled 
the ſum to be allowed for the purpoſe; that Botham 
the Defendant was preſent, and took an account of 
the plaintiff's demand, and promiſed to pay it. 


This was the only evidence offered to ſupport the 
action. 


* 


The counſel for the Defendant inſiſted, that it was 
not ſufficient to ſuſtain the action: that the claim 


was under a proceeding before Commiſſioners of 
Bankrupt: that their proceedings were in writing, 


and that therefore an entry in writing in the proceed- 
ings to the effect ſet up by the Plaintiff ſhould be 
ſhewn, in order to. intitle him to recover, whereas 


this was only by parol. 


They further contended, that he Plaintiff bing 


\ himſelf a creditor; was bound to attend the Com- 

- miſſioners on their ſummons, and therefore could 

not claim an allowance for What he was bound by 
| Jaw S | 7 8 


9 * 89 : ; : > ; a | 
, * Lord 


4 


# 


5 CASES Ar Nis PRIUS, 
Lord KxMrON over. ruled both objections. He 
Faid, that the act of Parliament having given the 
Commiſſioners a power to allow any Perſon his ex- 
pences whom they had called upon to attend them, 
that the order in the preſent caſe was made in pur. 
Toance of that authority, and tht it was not necel- 

ſary chat it ſhould be in writing. 

The Plaintiff had a verdict. 
Law and Barrow for the Plaintiff. 


| Erſkine for the Defendant, 


oo 42 4 


Saterdey, Dec. JouRDAINE, Aſſignee of NowLAN a Bank- 
. rupt, v. LEFEVRE and Others. 


H ROVER for a promiffory note brought by 
the Plaintiffs as aſſignees of the bankrupt againſt 
the Defendants who were bankers. g 


balance ef a oſs 
renten. The Defendamts had been bunkers to:Nowldin the 
bankrupt. The note in queſtion had been: paid into the 
defendant's houſe by Newdan the day before: he com- 
mitted the act of bankruptcy, and wrote ſhort in his 
| | Ds cath account with the houſe. At that time there wis 
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WE 2 balance in favour of the bankrup to the Saunt 
of a2“ 159. . . ; 


The bankrupt beſides his keeping caſh with the 
Defendants had alſo a diſcounting account with them, 
and about a month previous to his bankruptcy they 
had diſcounted for him fifteen bills, five of which 
had turned out to be bad ones. The Defendants in- 
ſiſted on their right to hold the note in queſtion, to 
WT indemnify them againſt the loſs they ſhould ſuſtain 
from the bad bills they had ſo diſcounted. 


Lord Kenyon was of opinion that a banker in a 

tranſaction ſuch as the preſent had a lien on a note 
ſo paid in, and of courle a right to retain it for his 

balance, or as a ſecurity for a general account between 

him and the party who had paid it in: and though in 
the preſent caſe the diſcounting and caſh accountg 
Lore diſtia and ſeparate, that there being a balance 
due to the Defendants, that they might retain gene- 
it rally i in wow to cover It. 


objected to on the ground that ſhe came to increaſe ** 
allowance to the bankrupt, 


Lord Keyvon thought that ſhe was indifferent, | 
inaſmuch, as if the Plaintiffs recovered in this action, 
the Defendants would be creditors againſt the bank- 

| RE - rope 's 


The bankrupt's wife was called to prove that the 1 
note had been paid in to the Defendants in contem- may — 


neſs to prove a 


plation of a bankruptcy. Her competency was paymentto have 


contemplation 


the diyidend by her teſtimony, and of courſe the e DINE 


=. ' CASES AT NISI PRIUS, 


- rupt's eſtate to the amount of the note, on account 
the deficiency of the diſcounted bills. 


Bens and Park for the Plaintiff. 


| Bearcroft and —— for the Defendants. 


WHrrTWELL and others, Aſſignees of STEVENs 
Thurſvey, D. and HATTERSLEY Bankrupts, v. THoMP- 


79th. 

SON. 
A conveyance HIS was an action of trover brought by the 
in Gd Plaintiff to recover two leaſes, which had be- 


declared to be 
ONT longed to the bankrupts, and were then in the De- 


x Fac n. if f ndant 8 poſſeſſion. 
made when a - 
trader is inſol- | | ? 
vent, is fraudu= The tranſaction under which the Defendant had 
hut and an act | | | 23 
of bankruptcy. obtained poſſeſſion of them was as follows : The De- 
| ay had been in the habit of lending the bank- 
Tupts his acceptances for their accommodation, but 
in the month of June 1789, ſuſpecting their ſolvency 
and the ſtate of their affairs, and inſiſting upon ſome 
ſecurity, the two leaſes in queſtion were lodged in his 
hands for that purpoſe on the 10th of June of that 
c year, and at the ſame time a memorandum was 
made and ſigned by Hatterſley one of the bankrupts, 


in the name of the partnerſhip, ſtating, that 7. bomp- | 


ſen 


1 4 
-4. <> 
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fon the Defendant having for their accommodation ac- 
cepted two bills, one of 5500. and the other of 146/. 
that they had lodged in his hands as a collateral ſe- 

urity the two leaſes in queſtion, and in caſe he was 
obliged to pay thoſe bills that he ſhould be at liberty 
to diſpoſe of them for * reimburſement. 


The Defendaat n beds obliged to provide 
for theſe bills, inſiſted that he had a right to hold 
the leaſes in queſtion for his indemnity. The Plain- 
tiffs contended that the leaſes were ſo depoſited by 
the bankrupts after an act of bankruptcy committed, 


and with a view of preference, to the prejuilice of 


the creditors at large. 


| To eſtabliſh an at of bankruptcy prior to this 
tranſaction, the Plaintiffs gave in evidence, firſt, a 
voluntary ſurrender or aſſignment of their ſhop ef- 


fects and trade in Whitechapel to John and William 


Ste vent, ſons of one of the bankrupts, one of whom 

was juſt 21, and the other a minor and in America. 
This furrender was by a memorandum in writiog, 

written by Haiter/ley and ſubſcribed by him in the 


name of the partnerſhip, purporting to be © an 
agreement in them to ſell to J. and V. Stevens all 


their ſtock in trade, fixtures, tc. at a fair ap- 


praiſement, and an adjoining houſe in conſideration 
of 51 guineas,” but this agreement was not ſigned 
dy Jobn and William N 87 
May . 


It was dated 29th of 


This 


70 . CASES AT NISI PRIUS, 


This agreement though fraudulent as againſt cre- 
ditors, was admitted not to be an act of bankruptcy, 
it not being by deed. 


I ̃ be counſel for the Plaintiffs then gave in . 
dence a deed dated zoth of May 1789, by which 
Stevens, one of the bankrupts, gave to Hatterſley and 
his wife (who was daughter to Stevens) certain free- 
hold premiſſes then in mortgage to him for 7 ol. 
and alſo certain copyhold premiſſes, to which he had 
been admitted, to them for ever, but as to che eſtate 
of Hatterſley, in truſt tor the ſole and ſeparate uſe of 
dis wife, with a covenant that he Szevens) would at ; 
any time ſurrender to the above-mentioned uſes. 


This conveyance being by deed, and not made in 
-purſuance of any agreement before marriage, andat MW 
a time when the partners were proved to be inſol- 

vent, was contended to be a clear act of bankruptcy, ? 
and being prior to the roth of June when the leaſes : 


in queſtion were depoſited, that it over-reachetf that 
tranſaQtion. "7 PE EN 


Bower for the Defendant 1 that it was 
not an act of bankruptcy: that the ſtatute 19/4f+, 1 
15. § 5, having declared all conveyances hy, the 

bankrupt to his children to be void, that it would be 
nugatory to declare the making of ſuch conveyances 
to be alſo an act of bankruptcy, which would of itſelf 
avoid all conveyances ſo made. That the ſtatute had 
enumerated expreſsly ſeveral things which are aQs 
of bankruptcy, but in the caſe of an aſſignment to a 
child, ſuch as the preſent, only declared it to be void. 


Lord 
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Lord Kenyon was of opinion that the clauſe of 


thoſe which are declaratory of what are acts of bank- 
ruptcy. That the ſtat 1 Fac. 1. c. 15, having de- 
clared the making of any fraudulent grant or con- 
veyance an act of bankruptcy, had not ſaid, that the 
making a voluntary and void one ſhould not be an 

WE a& of bankruptcy: that the diſtinction was, that if 
WE the conveyance to a child was voluntary and incon- 
@ ſiſtent with the proviſions of the ſtatute, but not 
fraudulent, that it was merely void; but that if it was 

fraudulent, that it was an act of benkevphiy; 


ing the operation of the deed: Erſkine contended that 


terſley, by his joining in the aſſignment, by taking that 
property to the ſole and ſeparate uſe of his wife, 
which if not ſo diſpoſed of, would have belonged to 
the creditors, whom by ſuch deed he bad de- 
frauded. 


— 


Lord KENVYON was of opinion that the agreement 
and aſſignment coupled together amounted to eyi- 
dence of an act of bankruptcy in Sevens, the grantor 
by whom the deed had been made, but not in a 


tene. 


* 


An at of 9 was then proyed to have 
cen committed by Lene fe h. the month of an | 


5 


of ah laws ver. 


the ſtatute mentioned was perfectly reconcileable with 18 


His Lordſhip having declared his opinion reſpect- Where ans | 
rtner a 


the tranſactions proved amounted to acts of bank. Frant by deed 


120 to another 
194 ruptcy in both parties: in Sevens, by the agreement 3 is an 
WS jointly with Hatter/ley to aſſign to his ſons, and by ruptey in the 


former, but not 


| i the aſſignment by deed,to his daughter; and in Hat- in the latter. 


mm Cass Ar Nist Plus, 
. | It then became a queſtion, How far the depoſit of 
mc} the leaſes in queſtion ſhould be affected by the acts 


Nn a of bankruptcy lo proved. 


debt, one of 


— 9 — The Counſel for the Defendant 1 all 

— ny oy claim to the moiety claimed under Szevens, the act 

5 of bankruptcy in him being eſtabliſhed on the zoth 
of May, which preceded the delivery of the deeds to 
the defendant, which was on the 1oth of June; but 
they contended that they had a right to hold them as 
to Halterſley's moiety, his bankruptcy not having 
taken place, till the month of Auguſt following. 


They then gave in evidence that the Defendant 
had frequently aſſiſted the bankrupts with money 
previous to the 1oth of June, and that then being 
preſſed by them for further aſſiſtance, that he had 
done it on condition of receiving ſecurity for his in- 
demnity, and that the leaſes, in queſtion were given 
to him for the expreſs purpoſe of indemnifying him, 
82 and that at the time he ſo received them, that he 
was in fact under the two acceptances mentioned in 

the memorandum of agreement between them. 


Lord Kewvon in his charge to the Jury ſaid, that 
all the caſes without a ſingle exception, where the 
aſſignment of his property by a trader had been 
deemed fraudulent and an act of bankruptcy had been 
where it had been given for a by-gone and before- 
contracted debt, but that it never could be taken to 
be law, that a trader could not ſell his property when 
his affairs became embarraſſed, or aſſign them to a 
perſon who would aſſiſt him in his difficulties, as a 

*,. ſecurity for any advances ſuch perſon might make to 
dim. This was the caſe, provided ſuch trader had 
5; Fat, . - 2m 


8 
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not committed any act of bankruptcy at the time ws 8h 
b diſpoſed of his property, as by reaſon of it, all 
= dominion which he had over his property was | 
compleatly at an end. That in the preſent caſe the 
_ Dctcadant had fairly taken the leaſes in queſtion». 
1 and under the cireumſtances proved, was entitled to 
nold them, as againſt the aſſignees of that partner 
BE who had, at the time, not committed any act of 
WT bankruptcy, ſo that he therefore was entitled to a 
WF moiety of the leaſes in queſtion: that as that gave 
him a title to hold the leaſes, that the Defendant 
muſt have a verdict, but ſubje& to the claim of the 
aſſignees for the other Sy” * 


be, Mingoy and Baldwin 979 the Plaintiff. | 


Bower, Garrow and 1 for the Defendant 


; THELLUSON V. FLETCHER. No 2 
HI Swas an action brought to recover the 2 
amount of the defendant's ſubſcription to a loſs, che infnred 
policy of -inſurance on 42 hogſheads of ſugar ſhipped Go * 
on board a veſſel from Oftend to Havre. The plain- rower ach: * ; 
tf went for a total Jos. 5 OR: 1 
| | 2 9 | 


x netgear (piece of hi allen, o deaf ca a | 


The veſſel failed from Oed, but was Wer on 
Mara and ths cargo K T he Alured wrote 


39 | | pI 


£ > - to 
7 1 938 . - | \ 
. 1 
- . , 


CASES AT NISI PRIUS, 
to the Underwriters to inform them of the circum- 
ſtances, and of the particulars of the injury the ſu- 
gars had ſuſtained. The letter was ſhewn to the 
underwriters by the broker; they in anſwer, deſired 
<< That the Aſſured would do the beſt they could 
with the damaged property.” 


Erſkine for the plaintiffs the Aſſured, contended, 
that their letter to the Underwriters and the direc- 
tions given by them in conſequence of the letter, 
was an abandonment by the Aſſured, and an aſſent 
to it by the Underwriters, and that they" therefore 


were intitled to recover for a total loſs. 


Lord Kenyon faid, that the loſs ks to be 
but a partial one, and that the Aſſured could not by 
their own act turn it into a total one. That it was 
the intereſt of the Underwriters to make a partial 
loſs as light as poſſible, and that it was the duty of 
the Aſſured to do ſo, and that this was the meaning 
and import of the letter. | 


The Plaintiff was nonſuited. 
. Erſkine, Bower and Giles for the Plaintiff. 
Law for the Defendant. 
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i WILEINSON v. COVERDALE. Sane day. 
48 3 9 * 2 15 5 2k 
= H 15 was a ſpecial action on the caſe againſt Caſe will lie 
* HIS was a ſpec | gate Cale will te 


his account which inſurance he hai effected, but 
that he had conducted himſelf ſo negligently in the 
perfecting ſuch inſurance, that the premiſſes having 
been burned by fire, that the Plaintiff had not been 


whereby he had ſuffered a total loſs. 


The caſe as ſtated on the part of the Plaintiff was, 
that he had purchaſed the premiſſes in queſtion from 
the Deiendant in the month of Auguſt 1792: the De- 


Phenix Fire Office from December 1791, to December 


policy renewed on actount of the Plaintiff, and in fact 
had renewed it and charged a ſum of 161. as the pre- 
mium paid, but that it being neceſſary where a party 
who has an inſurance ſtanding in the office, aſſigns or 


an indorſement ſhould be made on the policy teſtify- 


of the acting members of the Company; that the 
| Defendant had neglected to have this aſſignment and 


% 


the 


a 19 zone for another, without any conſideration if the party ſo undertaking it t. 
10 FLY or that purpoſe, bur does it ſo negligently that the perſon has no benefit from it. 


The declaration ſtated, That the defendant had 
undertaken to procure an inſurance againſt fire for 


able to recover any part thereof againſt the fire office, 


tendant at that time had a ſubſiſting policy from the 


1792: that the Defendant had undertaken to get this 


| Mortgages his intereſt in the premiſſes inſured, that 


ing ſuch matter, and allowed at the office by ſome 


allowance made at the office, in conſequence of which 


the Defendant for negligence. . OPT OT III be hae No 


get a policy 
takes any eps | 


IS. 
1 
1 


the Plaintiff was precluded from having any remed; 


of Wallace v. Tellfair, wherein that Judge had ruled 


the aſſignment of the premiſſes, that the Flaintif 


CASES AT NISI PRIUS, - 


on the policy ne the * and had fuſtained q 
total loſs. . i 


> . 1 

It was admitted on the part of the Plaintiff, tha 

there was no conſideration whatever moving fron 

him to the Defendant for this undertaking to ge 

the policy on his account, but that the Defendan: fl 

had undertaker? it gratuitouſly on the Plaintiff's ac. 
count. | 


On this circumſtante being admitted, Lord xe 
yon expreſſed a doubt, whether any action could be 
maintained on ſuch an undertaking. 


Erſkine for the Plaintiff cited a manuſcript note of 1 
a caſe decided at Ni Prius before Mr. Juſtice Bulli, il 


in an aQtion ſimilar in point of circumſtances with 
the preſent, That though there was no conſideration 
for one party's undertaking to procure an inſurance 
for another, yet where a party voluntarily undertook 
to do it, and- proceeded to carry his undertaking 
into effect by getting a policy underwritten, but did 
it ſo negligently or unſkilfully, that the party could 
derive no benefit from it, that in that caſe he ſhould 
be liable to an action: he then contended, that the 
Defendant in the preſent caſe had brought himlſel! 
within the rule ſo laid down by the learned Judge, 
he having effected the policy, but by his negligence 
in not procuring the allowance at the Fire Office on 


had loſt all benefit from i it. 
Lord 
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Lord: Kenyon acquieſced in the On, and 


| ſuffered the cauſe to pany EPR. oe nn 


The Plaintiff failed i in proving any promiſe of the 
Defendant to procure the inſurance a ſtated in his 


| caſe, and was non-ſuited. 


Erſkine and Gibbs for the Plaintiff e ; 
Law, Chambri ind Park for the Defendant. , 


THELLUSON v. BEWICK. 


SSUMPSIT to recover the amount of the =. OE 
Defendant's ſubſcription to a policy of inſurance under-writer 


on ninety- four caſks of ſugar. | ax en lo 
that may ari e 
The ſugars had been ſhipped on board the ſhip _— _— 
Ami, from Havre to Oſtend. She ſailed from = _ 
but had not proceeded far on her voyage when the 
loſs took place, The Plaintiffs went as for a total 


loſs, with the benefit of Talvage to the under-writers 


The bn in the Fe was, whether the inſurers 
vere liable to the difference of exchange. 


The policy had been under-written in 83 
1791 ; the exchange was then at 244. on the French 
of crown 


= 
ws 
= 
Fi * 


*, 7 . 
a 
nor , ers; 4 


4 5 * 
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crown of three livres; ſoon after which the loſs hap- 
pened. Part of the cargo was ſaved, and ſold at three 


months credit, and of courſe was to be > Fr Joy in in 


Tun, 223 


Before the Ae e 1 by the un- 
A uriterd, the exchange on the French crown of 
three livres had fallen ſucceſſively from 24, as it ſtood 


at the time of making the palicy, to 15 and ) 3-4ths, 
at which rate the under-writers were ready to pay. 


For the plaintiff it was contended, that the pay- 
ment ſhould be at the rate of 24d. on the French 


crown of three livres. That a policy of inſurance 


vas a contract of indemnity, and that unleſs the pay- 


ment was at that rate, that he would not ſtand i in- 


- demnified under the policy. 


Lord Kanvon ſaid; that nothing was clearer than 


that the inſurers did not infure againſt the debaſe- 
ment of the coin. That the queſtion therefore of 


the riſe or fall of exchange was entirely in this reſ- 
pect out of the province of the jury to decide on, 


in the preſent queſtion. That in caſe that exchange 


had riſen, that the inſured would have had the bene- 
fit of the rife, and therefore in caſe of a DO 


| Bin and Baldwin for the Pad, 
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HILARY TERM. | 
„ Gent,, 8 
| FIRST: SITTINGS IN, TERM, 
AT WESTMINSTER: . - | 
; 55 Krxx v. TRENCH. '. 1 Tay, Jon: $0 
Wn hs | 4 , 20. 
HIS uns an action of malicious proſecution in an action of | 4 . 
i 2 


aud holding © 6g to bail for tool. in-an 2 . 


x the firſt ſu; 


©, >. 5 8. » 


0 


action. 


CASES Ar NISI PRIUS, 


action of trover when the Defendant had no cauſe of 


PR 


The declaration contained the uſual averment, 
that the former action was determined, and at an 
end.” »» 


To ard this, the counſel for the Plaintiff pro- 
duced a Judge's order to the following effe& :— 


V. “parties, that upon payment of coſts 
Rink. eto be taxed by the Maſter, all fur- 

| < ther proceedings in this cauſe ſhall 
A be ſtayed, &c. Sc.“ | 


. « It is ordered by the conſent of both 


And they then were proceeding to prove by a witneſs 
the payment of theſe coſts as taxed by the Maſter in 
that action, contending, that as the proceedings were 
under the Judge's order to be ſtayed on payment of 


the coſts, that proof of the payment of the coſts was 
a proof of the ſtay of proceedings, and that the ſuit 


was at an end. 


Ie for the Defendant inſiſted, that this proof 
was inſufficient; that it was ſubſtituting deduction 
for poſitive fact. That the ſuit ſhould be ſhewn to 
be at an end by producing a judgment of non pros, 
or ſome poten evidence of that ſort. 


A ſaid, that there were 0 proceeding on the 
record, and therefore they could produte. no judg- 
ment of non pros. That the Judge's order was at firſt | 
conditional, to ſay) the proceedings on 1 of 


. Volle 
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colts, but that when the coſts were paid, it then be. 
came abſolute, and the ſuit completely at an end. 


4 £70 ————— ——œ— P— 


Lord Kenyon faid, That the inclination of his 
mind was, that the evidence was inſufficient, as the 
evidence offered did not ſeem to be the beſt the na- 
ture of the caſe admitted of. But from ſome circum- 
ſtances which appeared in the cafe, he recommended 
it to both parties to withdraw a juror.— To which 


intimation they agreed. | ' 
5 


. Erſkine, Garrow and Morgan, for the plaintiff. 
 Mingay for the Defendant. 


SECOND SITTING IN THE KING'S BENCH, _ 


IN TERM, 


AT.WESTMINSTER. 


— : 1 


42 ol rom "omg N1coL Eu * * " 


$ 


SSUMPS1T by the n to recover the 1 1 
amount of a bil of 8 againſt the ac- 8 — 


eptor. . . 
* 8 5 19 * , | The ment, and re- 


CASES AT NISI PRIUS, 


The bill was drawn the 2d of September 1793, 
payable twenty-one days after date. While the bill 


remained in the hands of the drawer, it was altered 
with the conſent of the acceptor, and'made payable 


fifty-one days after date : on the zoth of September, 


when it was over-due according to its original tenor 


and date, it was again re- altered to twenty-one days, 
and the date changed from the 2d to the 14th of Sep- 
tember; after this it was negotiated, and the action 
brought on it: but in the ſeveral alterations the old 
ſtamp remained, nor was there any new ſtamp affixed. 


Lord Kenyon was of opinion, on theſe facts ap- 


pearing, that the plaintiff muſt be non-ſuited ; as 


every alteration in any inſtrument requiring a ſtamp, 
made it a new inſtrument, and a new ſtamp neceſſary. 


He therefore non- ſuited the Plaintiff. 


- Erſkine and — for the Plaintiff. 
Mingay and Ruſſell for the Defendant. 


The next Term the Plaintiff moved for a new trial, 


but the Court concurred in opinion with the Chief 


Juſtice.— Vid. Stonelake v. Babb, 5 Burr. 267 3. and 
8. C. 5 Term Rep. 5 37. 


2 "# . 1 4.4. 8 44 a a p g # SM - 
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f LAST SITTING IN TERM, 
| AT GUILDHALL. 8 


\ 


p 3 


: * 
* 4 
| —— — — — — — 
1 * 
5 1 4, 
\ ; 5 b ' * 5 


| SoLOMONs a Dawss. | Tueſday, Feb.11. 


ROVER for a box and jewels.—The demand Where in an ac- 


tion of trover 


had been made by the Plaintiff's wife. The che demand orf 


Defendant- had detained them ' till paid a demand he . 98 
ſet up againſt the Plaintiff for lodging. „ 
ground that the 


party applying i is ds or not properly authoriſed, i is not ſufficient to ſupport the action. 


Per Lord Kenyon. In an action of trover, where 
the demand of the things for which the action is 1 
brought, is not made by the Plaintiff himſelf, who is | ] 
the owner, but by another perſon ou his account, and 
the Defendant refuſes to deliver them, on the ground 
that he does not know to whom the things belong, 
and therefore keeps them till that is aſcertained : or | 
that the perſon who applies is not properly impower- 5 Wo | 
ed to receive them: or until he is ſatisfied by what 5a 
authority. he applies, that ſhall not be deemed ſuch a 
refuſal as ſhall be evidence of a converſion ſufficient e 
| gee Gb NOR. . IT - | EO. 


 Mingoy and Marryatt for the Plaintiff. "Fg 1 


- Garrow for the Defendant. 
G2 


ment of which 


CASES AT NISI PRIUS, 


* 


Same dey. XuVIBBS v. HALL. 

Were a party 4 ISy Action i 
opt ISHS was an action of afſumpfit for uſe and oc 
a diſtreſs forrent cupation of certain rooms in the City Cham- 
pays money, | 


.againii the pay- bers. Plea of the general iſſue, with notice of let f 


he might legally have deſended himſelf, but does not do it, this ſhall not be deemed a payment 
- "no compuliion, 2 nor ſhall he be allowed to fet it off againſt another demand. 


4 One article of the fet-off which the Defendant , 
propoſed to give in evidence, aroſe in the following 
manner. The Defendant being indebted to the Plain- 
tiff for the rent of other chambers belonging to the 
Plaintiff, which he then occupied, tbe Plaintiff de- 
manded payment at the rent of 25 guineas per year. 
The Defendant inſiſted that he had taken them at 20 
guineas per year only, and offered to pay at that 
rate: The Plaintiff refuſed to take it, and threaten- 
ed to diſtrain if not paid at the rate of 25 guineas; 
and the Defendant, in order to avoid the diſtreſs, 
paid at that rate, and now brought a witneſs to prove 
that the chambers for which he had paid at the rate 
of 25 guineas, were really let at 20 guineas; ſo that 
he had overpaid the Plaintiff, and now propoſed to 
ſet off the overplus, as having been paid by coup” 
ſion, and in his own wrong. 


Lord KE NV was of opinion, that this could not 


be deemed a payment by compulſion, as theDefend- 
ant might have by a replevin defended himſelf againft 
the diſtreſs : that therefore after a voluntary payment 
ſo made, that he ſhould, not be allowed to diſpute its 
legality; and therefore rejected the evidence. 


Garrou and tht the Plaintiff, 
Prſkine for the Defendant. | 


$ITTINGS AFTER TERM 
IN THE KING's BENCH, 
AT WESTMINSTER. 


BUCKLAND v. TANKARD. | * 
; Sl 


: 


8 SUM PSIT by the Plaintiff, as 28 of A perſon whoſe 


two bills of exchange, againſt the Defendanz „ 
as the acceptor. 1 vot be a witneſs 
| : | to prove a pro- 

perry in it in 


3 


The bills had been drawn by one Gregſon, in his 
own favour, and by him indorſed to. the Plaintiff, 


His hand-writing was proved, and that of the De- 
fendant, the acceptor z upon which the Plaintiff reſt- 


ed his caſe. 


The defence > upon which theDefendant relied was, 
that the bills in queſtion were accommodation paper 
between Gregſon and him, and that the circumſtance 
was known to the Plaintiff, who beſide that, had 
given for them no value whatſoever. 


Gregſon the indorſer was called as a witneſs, he 
having been releaſed. » The evidence given by him 


' himſelf, and that it was indorſed to the Plaintiff without conſideration. 


— — <a 


> *. 


mon), if believed, went to defeat the Plaintiff 's action, 


CASES AT. NISE PRIUS, 


| was, that he having accepted two bills of exchange 
for Tankard the Defendant, that Tankard. had ac- 


cepted the two bills in queſtion to the ſame amount 
for him as a counter ſecurity. He ſaid, that being 


- unwilling to prels Tankard, or to ſue him in his own 
name, that he applied to the Plaintiff, informing him 
of the circumſtances, and requeſted that he would 
take the bills, and pretend to Tankard that they had 


been indorſed to him for a good conſideration, and 
to threaten to ſue him if they were not paid: that 
the Plaintiff conſented, and that he then indorſed 


them ; ſo that the Plaintiff took them under the cir- 

.. cumſtances mentioned, and had never given to him 
any conſideration for them whatever, but had com- 
menced the preſent action in breach of the agreement 
ſo made with the witneſs; and that the bills ſtill re- 


mained bond fide his property. 


Lord Kexyon then ſtopped the witneſs, and ſaid 
that the evidence was inadmiſſible, as he claimed a 
property in the bills himſelt. 


_ Erſkine for the Defendant contended, that as to 
the event of this ſuit he was indifferent, as it reſpect- 
ed the Defendant only ; ; but that at all events the 


releaſe gave him complete competence. 


His Lordi ſaid, that he had an e in the 


_ - preſent action upon which the releaſe could not ope- 


rate; for that if the Plaintiff ſucceeded in the preſent 
action, that the bills were functi officio, in which caſe 
they were loſt to him, as he could never derive any 
benefit under them; but that the effect of his teſti- 


by } 
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by which means the bills would remain entire and — 
undiſcharged,and belong to him; ſo that byimpeach- —̃ 
ing the Plaintiff's title to the bills, he ſet up his own, | 9 
and was therefore intereſted. His teſtimony was 

therefore rejected, and the plaintiff recovered. | 5 


| Garrow and Leicefher for the Plaintiff. | 
Erfhine for the Defendant, | 


In the next term a new trial was ug for i in this 
__ and the rule diſcharged. 


MouRRay v. Durand. As 
HIS was an action on the caſe againſt the De. in an a&ion 
fendant as Sheriff of the county of Surry. _—_—_——— 


ſigning a bail- 
bond, when the bail has been put in and juſtified after the aQion * and the Plaintiff 
1 2 moved to ſet it ma it is a compleat bar to the „ 


The Declaration contained two counts; the firſt 


for an e the ſecond was for not een the 
bail-bond. ” 


The evidence on the Plaintiff s * was, That the 
Plaintiff having ſued out a bailable writ againſt one 
' Bland, returnable the firſt return in Michae/mas Term 
(6th'6f November) that bail ſhould have been put in, 
by the practice of the court, in ſix days, that is, on 


the tath: That the Plaintiff on the 1 3th ſearched to — 
ſee if any bail had been put in, and finding none, Wb”. 58 
applied for 95 eee of the bail-bond, when it — 
4 * | l 


appeared in fact that no bail-bond' had been taken: 
upon which he commenced the preſent action. 


The counſel for the Defendant ſaid, that bail had 
been put in, and produced the rule for the allowance 
of bail in the cauſe ; and inſiſted that that was a com- 

pleat anſwer to the preſent action. 3a Fe 


It appeared however, that the bail had juſtified on 
the laſt day of Micbaelmas term, and the Plaintiff's 
counſel contended, that this being after the com- 
mencement. of the Plaintiff's action, when a right 
of action had attached in the Planet, that it could 
not be barred by it. 


But per Lord Kavivox. By the rule now produced 
it appears that the Defendant has ſatisfied the exi- 
gence of the writ, bail above being put in, and hav- 
ing jullified, that is now ſubſiſting bail, and muſt be 
taken nunc pro tunc. This therefore being an action 
in fact for not taking a bail-bond, is falſified by the 
rule now produced ; and therefore I am of opinion 
that the action is barred. The Plaintiff ſhould have 
applied to have ſet aſide the juſtification of the bail, 
as while i it ſubſiſts, the action is not maintainable. 


His Lordlhip therefore directed the Plaintiff to be 
called, but with liberty to the Plaintiff's counſel t to 
move to ſet. the nonſuit aſide. | 58 


Efie, Ruſſell and Lawes, for the Plaineiff.. 
Bower, Garrow and M anly, for TY i 


The Plaintiff did not move for a new trial. 


Jonnson vsMazon, Ph Hae: Monday arr. 


HI 8 Vas an action of reviews. The Defend- 
ant made conufance firſt under Lord Stamford, 
and ſecondly under one Ballard, for rent arrear. 


The premiſes for 5 rent, of which the diſtreſs had 
been made, had been limited to a Mrs. Doherty for 
life, remainder over. This remainder over had veſted 
by purchaſe in Lord Stamford. Mrs. Doberty the 
tenant for life, was dead, ſo that at the time of the 
diſtreſs taken, Lord Stamford was ſeiſed i in fee in cn 


ſeſſion. | _ 


Mrs. Dag i. in | Rb life-time having no o power to 
make leaſes, had nevertheleſs demiſed the premiſes 
by leaſe to Ballard, for twenty-one years. She died 
before the leaſe expired, and Ballard paid his rent to 
Lord Stamford, and continued in poſſeſſion, though 
his leaſe was void, and ſoon after, in conſideration of , 
500). paid to him by the Plaintiff, let to him the 
premiſes for the unexpired remainder of the  twenty- 


one years. = g 
"Mrs. Ballard, wife to Ballard the leſſee, was called Apinty whale - a 
executed a deed, 


5 mitted to ac- 


as a witneſs, | | dall not be per- 
a n it: it muſt be proved * the ſubſcribing witneſs; 


* Erſkine for the Plaintiff produced the deedby which — ©, + 
her huſband had demiſed the premiſſes to the Plain- | „ 
tiff, which ſhe had executed as bun for her buf- A . 1 

5 band, 2 res her if ſhe had ſo executed it. „ 


Garrow 


9e | CASES Ar NISI PRIUS, 


Garrow for the Defendant objected to the queſtion, 
7 until the deed was Pen * the ſubſcribing wit- 
" neſs, | 


Lord Kenyon faid, that Lord MansrieLD had 
once by ſurpriſe allowed a man to acknowledge his 
own deed in court, without calling the ſubſcribing 
witneſs, but that he afterwards ch anged his opinion, 
and held that a party ſhould not be allowed to ac- 
knowledge his deed, until it had FRO proved by the 
Tubſcribing witneſs. 


The deed was then proved! in that manner. 


1 Erſtine was then proceeding to aſk her ſome queſ- 
executes a decd tions ariſing out of the deed. This was objected to, 
—_— unleſs her power of attorney was produced, ſhe having 


— executed the deed by virtue of ſuch power. 
produced, | 
Lord Ke ruled it to be neceſſary that the 


power of attorney ſhould be produced. 


The circumſtances of the caſe then given in evi- 
dence were, that, at the time when the leafe was 
made to the Plaintiff, that he was informed” by the 
witneſs, that the premiſes were held under Lord 
Stamford; and at the ſame time that all the receipts 
which Ballard had taken for rent, paid at different 
times to Lord Stamford, were delivered to 2225 


The Plaintiff's counſel connec that the De- 
fendant ſhould ſhew ſome title in Lord Stamford, as 
in caſe the action had been ejectment, without ſuch 
evidence the Plaintiff could not recover. 


* 


. 
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Lord Kenyon aid, char in this bud it appeared, Where a tenant : 


. 5 the Plaintiff, at the time of taking the leaſe, had 2 — 


notice that the premiſes belonged to Lord Stamford: "under an aſſign= 7 f A 


ment, had no- 
That however it might be in ejectment, that in this 5 


caſe there was no defence, and he doubted if there any particular 
would be any in ejectment: That in replevin, receipt — rae Fa 


of rent was title: That Ballard confeſſedly held under 88 
Lord Stamford, and he had informed the Plaintiff of perſon 5 


that circ umſtance, who took the premiſes ſubject to aQion of eri 
that rent, and therefore if diſtrained on by the perſon 

ſubject to whoſe claim of rent he took the premiſes, 

that he could not in this action conteſt it. 


The Defendant waere had a verdict. 
65 Erftine and Wigley for the Plaintiff. 


7 Garrow for os Defendant. 


BERNARD v. REED. „ Sands: 


1 ASSUMPS1T by the. Pia e aire woman © 


chant ſ 


foreign merchants living at Liſe, to recover abroad comn- 


ae; the value of a quantity of lace, ſold by them to the band goods 


g they 
Defendant. + {+400 | 
| | ſmuggled into 
beth this country, and aft in the muggling he cannot recover the v of them. 


The 1 was, that the goods werecontraband, pur- 

cCũhaſed from the paſſim Plaintiffs for the purpoſe ofbeing 

* ſmuggled is into England; ; which circumſtance was well 
1 1755 8 known 


YA 
4 * mY 


up the lace in a particular manner, for the purpoſe of 


. . 15 


CASES Ar NISI PRIUS, © 
known to the Plaintiffs, who for that purpoſe packed 


more convenient carriage, and which it was proved 


was different from their uſual mode of packing: it 


when it was not to be ſmuggled. 


"5k was addicted dis were foreigners. 
,_ The counfel for the Plaintiff cited the caſe of Holman 
v. Fobnſon, Cowp. 241. and relied that the contract 

having been made abroad, and the delivery there - 


compleat, that the caſe was ſtrictly in point; and that 
it had been laid down by Lord MansFlsLD that 


| _— were not bound by the revenue laws of this | 


Lord 13 ſaid, he had confiderable doubts on 


the caſe; and whether, in caſe it appeared that the 


Plaintiff, though a foreigner, knew that the goods 
were to be ſmuggled, that he ſhould be allowed to 
recover; and therefore wiſhed the jury to find whe- 


ther the Plaintiff knew of the circumſtance or not. 


Mingay cited a caſe ſaid to have been ruled by Mr. 


Juſtice BuLL+R, that in an action for wheat ſold at 


Dunkirk by a foreigner, that the foreigner haviag aſ- 
ſiſted in ſmuggling it into ne that he emu not 


au i 
* : * 


recover. 


The jury found a general verdict for the Plaintiff; 
but the next cauſe turning on the ſame point, they. 


found the matter ſpecially. —In the next term that 


cauſe-came on to be argued, and the court held that, 
the Plaintiff could not recover... . 


 Erfline and W. Bet for the Plaintiff * 
Bower for the Detencant. 0 Pl 
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WiLLIAMs » v. SuAw. . e — 8-27: 


ROVER for a quantity of timber One If a mortgagee - 


uſes timber on 


Powell was leſſee of certain ground upon which the mortgaged 


he had begun to build ſeveral houſes, and the timber 
had been 05 by- the amet 8 


— 


miſes, Which 


e 


* kale, hep] nei is aſterwards — 


Powell, before the houſes were finiſhed, and before 
the timber had been uſed, mortgaged the premiſes 
to the Defendant, and ſoon after became a' bank- 
rupt. 


* 


The Defendant entered on the premiſes, and con- 
tinued the buildings, and worked up part af this 
timber which he had found on the premiſes i into the 
houſes. | 


The Plaintif brought. tn Sri It, and the de- 
fence ſet up by the Defendant was, that the aſſignees 
of Powell having diſcovered an act of bankruptcy 
previous 'to the mortgage, he had been forced 
to give up his mortgage deed ; and that the aſſignees 
were now in poſſeſſion of the premiſes. . 


Lord Kenyon ſaid, that however hard the caſe 


_ - might be, that if Shaw the Defendant had given any 


orders for uſing the timber while he was in poſſeſhon 
under the mortgage, and before the aſſignees had 
evicted him, for ſo much he was liable, as had been 
ale, * his order and direction. 


* 


n The 


ders, and had a verdic. 


Tueſday, Feb. 18. 


CASES AT NISI PRIUS, | 
The Plaintif proved part ſo worked up by his or- 


©, 2A - 


Erfline. for the Plaintiff. .4 
Mingay for the Defendant. 


Dor ex dem. PARRY v. HAZELL. 


JECTMENT for an houſe.—The De- 
fendant had taken the houſe by the month, and 


- a month's notice to quit had been given. 


It was agreed, that the notice had reference in all 
caſes to the letting, and that a month's notice was 
2 to entitle the Plaintiff to recover. 


_ Marryat for the Plaintiff. 
Lawes for the Defendant. 
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LAST SITTING IN TERM, 


AT WESTMINSTER. 


The Kin v. BLACKMAN. "4 Weſt, Feb. 
rg th 

HIS was an U againſt the Defend. A peace officer, 

whoin ſearching 

ant under ſtat. 17 Geo. 2. c. 40. / 10. for for other goods 
diſcovers naval 

taving naval ſtores in his poſſeſſion, contrary to e 

& Wi formation isfiled 

9 10 VM. 3. c. 956855 | in purſuance of 
| ſuch diſcovery 


. from bim, is to be deemed the informer. 


The firſt witneſs called for the Cm, was a Pollen 

Officer. He ſtated that an information having been 

given at the office to which he belonged, that the De- 
fendant had in his poſſeſſion a quantity of iron, cop- | 
per and braſs; that he went with a warrant to ſearch "TS 
for it, and that in making his ſearch, he had diſcovered 

the naval ſtores in queſtion. He was aſked on his 

voire dire by Erſtine for the Defendant, if any officer 

or other perſon had given information to the Admi- 

ralty reſpecting theſe ſtores. He anſwered in the 
negative, upon which Bone objected to his com- 
petenee. 5 


He ſtated, 5 the ſtatute 17 Gee. 2. having given 5 
a moiety of the penalty of 2000. which that ſtatute 


inflics on bee 1 0 naval ſtores i in their poſſel 
) ſion⸗ 


CASES AT Ns kus, 
ſion, to the inſormer, that as no previous information 


had been given to the Admiralty, that the witneſs muſt 
7 bedeemed tobe the informer, and therefore intereſted. 


2 17 It was anſwered, that the fame ſtatute alſo left it 
leaves an option | in the diſcretion of the Judge who tried the offender 
w—_—_—_— to infli a corporal puniſhment in lieu of ſuch fine 


— — of 200. and which puniſhment the court had in a 
| a fine, the recent inſtance inflicted. That as therefore before 


Ration 
| Hare of the fine ſentence it could not appear, whether the ſentence 


je". atk would be by fine, or by corporal puniſhment, and it 


potent. might be by the latter, that that ſhould rebut the 
ſuppoſition of intereſt. 


I The witneſs was then aſked if he did not expect 
part of the fine, in caſe the Defendant ſhould be 
convicted; he ſaid, that he did. Being aſked if he 


would releaſe, he refuſed it. 


Lord Kenyon faid, that he was of opinion that the 
witneſs was incompetent. That though there certain- 
| ly was an option in the Judge either to fine or to in- 
flict corporal puniſhment, that the former mode had 
generally been adopted: and though in the caſe al- 
luded to, the court had inflicted a corporal puniſh- 
ment, that had been in conſequence of declarations 
by the perſon convicted, that he did not mind the 
fine, as he could eaſily pay it. That therefore on the 
footing of intereſt he thought a witneſs in a caſe of 
this deſcription, inadmiſſible; but that the declara- 
tions of the witneſs in this caſe ſufficiently ſnewed 
the bias of his mind, that the proſpect of a ſhare of 
the fine would influence his CO: He there- 
fore rejected him. A e ie: 


Mi ingay and Brodrick for the Ch | 
Erſkine for the Defendant, | 
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Trek and Another v. Bigekz rz 
8 * * iS . 


Irre on A bond Pick of: non DET oral If the obligor of | 


"To prove the execution, the ſublcribing wit- 2 
neſs was called, who was the Defendant's ſhopman. — 4 | 
Being aſked if he had ſeen the Defendant ſeal and lions - 
deliver the bond in queſtion; he faid not: That the 
Defendant brought the bond to him ready ſigned ang 
ſealed; told the witneſs that he had executed it, and | 
deſired him to ſubſcribe his name, as a witneſs to Be 
execution, which he accordingly e did. n 


Lord Kenyon ruled it to be f ſffcien ar proof of cs 
execution. 


Erſkine and —— for the Plant. | 


 Mingay for the Defendant. - 


The Kine V. . Epix. . 


HI 8 was an indictment for perjury.— The 8 vob 


perjury alfigned was, that in a certain action in what the De- 
ma one Earle was the Plaintiff, and Bret? the —„ 3 { 
\ Defendant, which was an action brought to recover tis the par 
the price of cettain wines, ſuppoſed to have been Ne regia 
ſold by Earle to Brett, it became material to decide of fach teh 


y is inadmiſſi- 

whether the Rn been ſold on account of Earle Le 
H the ba paid thedebtand 

$53 | | R 15 _coſts in that a 


0 


© wa een of K Ben, the Defendant rote indie 
ment: and it then ſtated, that at the trial of that 

_— Eden had ſworn, I fold them for Mr. Earle, 

enen myſelf: in conſequence of Bat A a verdict | 
in the r 14 


5 on thi part of the proſecution, Brett "0 called as 

na a witneſs,” Before he was examined, "E-ftine for the 

Defendant, aſked him, if he had wait the debt and 

-- colts, in the ation at the ſuit of Earle. He ſaid he 

y” had not, but that the bail had been fixed; upon 
which Prikine objected to * as incompetent. 


The Counſel for the bn inſiſted, that dare 
being a judgment ſubfiſting againſt him, and beſide 
that the bail being fixed, that, he was at all events 

liable, and ſo that the event of this proſecution could 
not avail him in any reſpect as againft the Judgment. 


.  LordKenvon ſaid, that it boned to him, that 
In caſe the Defendint was convicted on this proſe- 
cution, that Breit would be relieved in a Court of 
Equity againſt the judgment, the verdict having been 
obtained on the ſole evidence of Eden : That there- 
fore the convittion of Eden being the means of re- 
lieving him from the judgment, was an intereſt which 
rendered him incompetent; and he N him ac- 
cordingly. 
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. had been neal gone an 


tween the ju 


ment roll and Erſkine took an objection to the indictmenit for a va- 
heck riance. It was, that in the M., Prius roll, the i in- 


3 Hs o dictment ſet out that * the cauſe fob Em v. Brett] 


dence. came on es tried mon Lor Jorg 8 og 
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Chief. Juſtice of our ſaid Lord the King William 
2 being aſſociated, gs whereas, i in the j 


 roll\of:xhat cauſe, it was that «Rogey* 
ociated, &c. c. His Lordſhip ruled this to be a. 
fatal variance, and directed an acquittal). }; N 
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RESP ASS vi e. arnis for breaking and en- 
tering the Plaintiff's: houſe. . N 


* | % 4 P | 
* 1 ö 8 4 a f { x 5 


* * 


adiy, A juſtification, which was, that having 2 writ 
to take the body of the Plaintiff,” that they entered 
n purpoſe of making the arreſt. 


a « p " 
0 % 2 A * * * 
— £ . 


The Plaintiff replied De inj. ful proprid, Er. that 


1 Defendants in making the arreſt had broken the 


_ outer door of his houſe. - RC ROS; > 


4 4 SA . : 4 5 
8 23 "REAR. "$4. i 5 g 


5 * The circumſtances of the caſe were, that the Plain- 
tif s houſe ſtood in a ſtable yard which was ſur- 


co yuded by a wall; there was a hatch gate at the foot 
ol the ſtairs . led to an open gallery, from 


* 8 2 : #- : % : 
2 0 4 . , 
. * = 
1 * 
. 7 
. * : ; TY 1 
* by : * 
| 
* FY 
„ e 0 ? 
. . ) 
. . 
F 1 - 
* 1 
8 , ? + 8 
\ ; 7 
bo : : oy > 
1 ? 
4 8 
0 5 4 
« { * 5 * * 
YY Me + * 
* 6% 
« © 84 _ * 1 2 
N a * 5 
"= | * 14 ©, + C 1 
\&> 1 „ . - „ 


- 


What ſhall be | 

deemed an outer 
door, which it is 
not lawfulto 
break for the 


The Defendants pleaded, 1 iſt. The general iſſue. dg. 8 


— 


% © 


2 | 
as — b = 


Ca88s AT NIST rica. 


whence there wete doors to the ſeveral apartments; 
at the top of the ſtairs was a door acroſs that part of 
the gallery, which led to the chamber where the 

Plaintiff was: the under part of the houſe was in 
- ſtables. - The Defendants having got admiſſion into 
_ the yard, went up ſtairs and broke open the door at 
the top of the ſtairs and arreſted the Defendant. The 
queſtion was, Whether this was the outer door of 
thePlaintiff's wm or . „ 


n W =D , ) 
Lord Khyron was of opinion that it was, and di- 


rected a verdict for the Plaintiff, | * 
Mi ingay and 1 arryats for the bunt 
 Garrow for the Defendant, 
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1N THE- COMMON. PLEAS,” 


$ITTINGS AFTER TERM, 
AT. GUILDHALL. 


| STANSFIELD v. Jounson. 25 e 


N IS was a ſpecial aQtion on the caſe. . Wye OF 
- , ale of lands 
the auctioneer is 


N t e bee een the ame ot the 
Ta Wann ogg we the ſtatute 


The action was brought for not compleating a pur- 
chaſe of copyhold lands which had been put up for 
fale by auction; the Defendant was the beſt bidder, 
the lot was knocked down to him, and being aſked 
his name, he ſaid Jobnſon, and his name was written 
in the catalogue againſt the lot, as the purchaſer. 


The depoſit not being then paid was ſoon after de- 


manded, but the Defendant refuſed either to pay 
it or to compleat his purchaſe, for which default the 
WEI was SLOTS: | | 


r the Defendant i it was inſiſted, that this was a 

ö ray within the ſtatute of Frauds, 29 Car. 2. c. 3. 

$4 4 2 7 , 0 This: no action ſhall be brought 
n to 
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| cages Ar du pros,” 


to charge any perſon on any contract for the ſale of 
lands, or any" intereſt in them, unleſs the agreement 
ſhall be in writing, — * the party or his 
agent.” 


The Counſel 1 fo the Plaintiff e cited the mh . 
Simon v. Mori vos, 3 Burr. 1921. and inſiſted that 
the auQtioneer was, under the authority of that caſe, 
to be deemed the agent of both -parties, and his 
ſigning the name of the Defendant againſt the lot, 
a note in writing within the ſtatute. 


* Ch. J. was of opinion, that the caſe of Simon 
v. Mori vos applied to the ſales of goods only, which 
was a dictinct clauſe of the ſtatute of Frauds, and 
that the preſent caſe was expreſsly within it, and the 
* Plaintiff therefore could not recover. 


* 3 8 


* was then contended, that hi Plaintiff had a 
right to recover on the money counts, for the money 


paid for the duty. 


The Chief Juſtice thought not, but a0 £ ver- 
dict to be taken for the Plaintiff, ſaving the point. 


Fo 


"IN THE, KING: BENCH 


| \SITTINGS,, AT GUILDBALL., EL 
Set & 8 "AFTER TE NN. 1 
he — e — mn ö 
Youns v. BAIRNER. GR E 
/SSUMPSIT for. work a labour, Ge. in rer there ar 
painting a ſhip of which the Defendant was the « IE r 
owner. He pleaded in abatement that he was the ane. png 


another 


Joint owner of the ſhip together with others named * paper” « af 
in the plea, who ought to have been ſued. Repit. er 


himſelf to be 


cation that he had undertaken Jolly to pay Kc. upon 1 lable, as he is 


_ Intereſted in the 
which iſſue was Joined, | e vent of the ſuit, 
ä dut a 8 


Tue Plaintiff proved the work done, and that It — 
had been done by the Defendant's order, and that 
being applied to for payment before the action 
brought, that he had ſaid, that he would call on the 
Phincf and pay him. | HE: 


= ts for the Defendant ſtated his defence to be, 
__ thatthe work had been ordered by one V hytoch the 
maſter of the ſhip, who was alſo a part-owner, and 
be propoſed to call Whyrock to prove it, inſiſting that 
. he was a 0 vitnels, as he was s by his evidence to 
| e charge 
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charge himſelf, inaſmuch, as being maſter he was | 
liable-to be ſued alone on his contract, bor * 


ordered on account of the bip. 


But Ta "Wt YON tidal. that bis KP oy was 
inadmiſſible, for being a part-owner he was liable 


for his ſhare of his debt for which the action was 


brought, and the object of his teſtimony in this caſe 
was, to defeat an action brought to recover a de- 


mand, to which, if recovered; be was bound to con- 


tribute. | < "5 N & n » 4 

The Defendant offered to releaſe the witneſs. . 
Lord Kenyon was of opinion, that that would not 

make him competent: and the Defendant had a 

verdict. Re wr eat 


Erſkine and Marryatt for the Plaintif, 
\Afingay and Wigley for the Defendant. 


in the next term Mingay moved for a new trial on 
the ground that the releaſe would have made the 


| witneſs competent: for that as in caſe the dict 


went for the Plaintiff, the Defendant in this action 
would be ſolely liable to the Plaintiff, though he 
would have a right to call on the other part-owners. 
for contribution. and he was willing to releaſe Whytock 
from his part of the contribution by a releaſe, that 
FW bytock would thereby be age a e vitheſs. 


| Lord Kenyon on the 10 coming on, ſaid, that i it 


appeared ſo then to him, and ** rule for a new l 


was made e | 5 
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Rockxx v. cu H — Genre. — 


SSUMPSIT to recover the price of ten A broker vis) 
' hogſheads of lugar 5 oe by * Plaintiff to the Rl grods for | 
| Defendant, 8 e 1 2. 5 wy EI = 
| * N22 © the ſale of them, 
in: and nor ee — eee 2 
The caſe as proved on the part of the Plaintiff 
was, that having a quantity of fugars to ſel}, that 
ſamples were ſent (as is uſual) to the Plaintiff's 
broker. The broker was called and proved, that 
the ſamples were ſent to him.and expoſed. together 
with other ſamples of different ſugars : that the De- | 
fendant examined the ſamples, and fixed on thoſe for 
which the action was brought: that he aſked the 
broker from whence the fugars had come, and was 
anſwered, © that they came from the North—from e 
Scotland. He aſked the price, and was told 635. . 4 
cwt. The broker faid further, that he afterwards | „ 
brought the Plaintiff and Defendant together, when he 
ſuppoſed the bargain was concluded, as he ſoon after 
received orders from the Plaintiff to make out ſale - 
notes of ten hogſheads to the Defendant at 63˙ per 
et. Theſe ſale notes he ſaid contained the price and 
quantity of the ſugar ſold, and that one of them was 
"uſually given to the buyer and the other to the ſeller. 
The Plaintiff, he ſaid, had his note from him, and 
the Defendant bad ſent for his, which was delivered 
to him, and ſoon after part of the ſugar, which he 
ent back, ſaying, that he had contracted far new ſu- 
gars, but that theſe were old. He ſaid that at the 
time of the ſale, the Defendant made no inquiry we- 


ther the ſugars were new or old. 
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| Erflinet for wwe Defendant objected, ——— 
was within the. ſtatute of Frauds, he ſaid that the 

broker being the agent of Rucker the Plaintiff only, 

and there being no note in writing on the part of the 

| Deſendant, either by himſelf or any agent authoriſed 

by him, nor proof of any direct and immediate con- 

ttract of fale with him, that it therefore was void un- 

N der the ſtatute for want of a _— i * 


Lord — ſaid, that it was of great . 
ance not to break in on any deciſion which had 
taken place on the ſtatute of Frauds, and cited the 
caſe of Simon v. Moti vos, 3 Burr. 1921, as ruling the 
preſent caſe. He ſaid that the broker muſt be con- 
ſidered as the agent of bot parties, and need not be 
, conſtituted by writing, but that in this caſe he had 
in fact given the defendant a note in writing when he 
gave him the fale note, which he had W 


Buer and * for the Plaintiff, 
dan and * for thai Defendant. ge 


ami BoL rox v. Reronany: 55 Fit 


March 1. 
42 SSUMPSIT for goods fold and een 
8 wn A fe parties lived at Liverpool, and the caſe ſtated 


in payment of 


— quo Þ and proved on the part of the Plaintiff Was, that the 


_- order to pay 


—_ - bearer the 
| i amount in good killa on Londen, wa the Party takes billsro che amount be does it at his ows 
1 riſk. 5 


| +4 % p «.* ] 
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Defendant' having bought a quantity of mahogany 
from the Plaintiff, he gave him a draft on'Caldwell. 
and Co. for the amount; the. draft wis an order an 
Caldwell and Co. to give to the Plaintiff a good bill on 

Londom at 70 days to the amount of the value of the 

goods. Caldwell gave the Plaintiff his bill on —_ 
Torber and Gregory, which the Defendant accepted: „ 
before the bills became due, Burton Forbes and | \ all 


1 Pecamg bankrupts. a Koch a x vs 


{The Plaintiff contended; abs theſs bills "PER 
been” bad, could not be deemed as payment for the 
goods, and 40 the Defendant was ſtill _ to 1 | 
nner 5 0 : 


1 *. 
LN | 


For the Defendant it x was infited, that the . Plain. 
tiff had accepted the bills in queſtion at his own 


riſk, and that he therefore could. not n telon to 
the demand for the goods ſold, Fr, "uw 


=. as 1 } EEE 45 


Lord Kenyon faid, that under the ls * n by * 

| hs Defendant to ade ll, that it became incum- 

bent on the Plaintiff to take care that he got good 

bills; the order ſaying, © Give to Bel/on bills on 
London at 70 days” meant good bills: that he there- 

2 fore took them at his peril, and their having eventu- 

2 ally turned out bad, ſhould not give him a right to 

waive all the intermediate tranſaction and have re- 

courſe to the demand for the goods ſold. He there- 

fore directed the] Jury t to 228 for the Defendant, which 
they nod | 


£ 


9 


* Ehe and m5 for the Plaintif. 


1 I 


; 2 8 8 and | Bower for the Das 8 


1 | His Lordſhip further ruled, that if a creditor of a 
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. „ 


ge STEWART. et al. 4 atm Bank- 


rupt v. RICHMAN. 


* 
0. 


n \ROVER for a quantity of malt, by the Plain 
— _ fiffs as N | 


LN 


Lord Ken ron faid that it was not now to o be . ö 
tioned; whether if a trader. by concert with his cre- 
ditors, commits an act of bankruptcy, that ſuch.can 
de good to ſupport a commiſſion ; that whateyer 
idea of policy or propriety firſt ſuggeſted it, and 
though it might appear that a commiſſion of bank- 
ruptcy is the moſt equitable mode of dividing the 
_ bankrupt's eſtate among his creditors, that it was 
now ſettled, that a trader could not legally concert 
an at of bankruptcy with his creditors. - 


ing proved ® bankrupt obtains money or goods from the bankrupt 


—— before his commiſſion ſued out, in part diſeharge of 
not prevent him his debt, and proves the remainder under his com- 


dr deem. miſſion, that if an action is bre phe by the af- 


eng r fignees to recover back the mans or goods ſo 
againſt himtel. obtained, that the creditor having ſo proved his debt 
under the commiſſion, ſhall not prevent him from 
diſputing the validity of the en in ra oof 

ing the action. 8 5 | 


Erſkine and Marryatt for the Randt 
Mare for the - Defencant. 9: y; be 5 | 
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* Navzon: v. -MANGLES et al. e bs * 


. + 


5 17 for money had and received. x 
\- "on op l 1 dowhar for the dlice g's — 


had 


The Plaintiff had Panchen from one Boyne twenty 
five hogſheads of fugars then lying in the Defend- 
ant's warehouſes, who was a wharfinger. Boyne was 
in debt to the Defendant to the amount of 167/-part © DL 
of which only was for the charges of theſe twenty - ice © 
hogſheads of ſugar, the remainder was for the balance 1 
of a general account, for which the Defendant claim- * al 
ed a lien, and refuſed to deliver them to the Plain- _— 
tiffs till the whole ſum was paid. The Plaintiffs paid MY 

him the whole money and then ena this n e 4 


* 


to recover it back. e 3 e 


The whole queſtion turned upon the boite * 01 
a wharfinger had a lien for the balance of a general = 


account upon the goods 1 in his poſſeſſion. * 


The counſel for the Defendant ſaid, that it had 
been decided in three different caſes that they had, 
and called witneſſes to prove it with which the Jury RR 
MY compleatly ſatisfied. * 1 


* 


1 Lord Kenyon ſaid, Raus were either by common i $ 
law, ulage, or agreement. Liens by common law ; 
were given where a party was obliged by law to re- 
'  ceive goods, &c. in which caſe, as the law impoſed 
che burden, it alſo gave him the power of retaining, 
F tor * Rr cale of iankeepers 
who 


& #6 
+48 
12 
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2 Who had as law ſuch a lien. That a lien from uſage 
8 Was matter of evidence: The uſage in the preſent 

caſe had been proved ſo often, he ſaid it ſhould be 

_ «conſidered as a ſettled point, . enn had 
dhe lien contended for. 1 


N Sbepberd and Park foro the Plain 


pf 
A 


Erſkine for the Defendant. 


Lad 


CCC ' Dixon v. Parkes et al. 8 N 
Zur. n H Is was an action of debt on a reſpondentia 
| bo 1 bond given in the EA, Indies. Pleas. of Non 
_ che whole prin of fattum &. ſoluit poft diem. 
ple, 


cannot recover intereſt in an aQion on the bond, fen gib = is » good plex 


The bond was payable 21 days after the ſhip! s ar- 
rival at Canton, but if not then paid there was re- 
ſerved an increaſe of intereſt. The ſhip arrived at 
Canton, but the bond was not paid for three months 
after the 21 days, when the Defendant paid the prin- 
 cipal and intereſt up to the 21 days, but would not 
pay the increaſed or any intereſt for the 3 manths ; 
to recover which was ow N N of he Preſent © 
action. eee Y 


Lord e Pf that FT Plaintiff 1 not, 
in the preſent form of action, recover the intereſt, 
I . a the principal. He ſaid, that this 

a 


8% 8. | ö 
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-was # plea under the ſtat. 16 Ann. which: ally 2 | 


payment to be made after the day, and that ĩt may de 


port them: that here the principal having been paid, 


for it there could be no verdict: that that being gone, 1 
every thing founded on it muſt go too, therefore no 
damages could be given in the preſent caſe, the claim 

for which alone was the foundation of the preſent ae. 


tion. If the Plaintiff meant to have demanded further 


| damages, he ought not tohave received the principal; 


28 a tender after the day without payment was not 
pleadable i in bar under the ſtatute, in which caſe he 


could, in the preſent action, have recovered the 


whole rigen and increaſed were. - 


AP 
The Plaintiff was \nonfuiced. 5 
= EY . . 1 
Erftine and Barrow for the Plaintiff. e . Ok 
 Mingoy and hure for the Defendant, 9 7 3 
| Eaor-Inp1a Company « V. HexsLzv: 2 
THI 8 was an ation on 65 eule to recover Where a man 
appoints a gene- 
damages for the loſs ariſing from the re · ſale of ral agent, —.— is: 
A certain quantity of raw ſilk ſold by the Company as, — 
of one of their ſales to the Defendant. pints an agen | 
+ - :for.a particular 


Ro 
* 8 2 ' "oe 
* = R , d 
>. >. 4 p a Y . 


pieaded in bar: that the jury give the intereſt in tbe 8 3 85 4 ; 
form of damages, but there muſt be ſomething-to ſop- k 4 


rat only, there te principal ion bound to th extent ofthe authority gives. 75 


. ah 
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The an had been bought by one 2 a "EO 
for the Defendant, and the defence ſet up by the De- 
fendant was, that bis orders were to Briggs to buy the 
| beſt Bengal! raw (ilk, whereas this was not raw ſilk, 
nor of the beſt quality. | 


Lord Kexyon took the diſtinction between a ge- 
neral and ſpecial agent; that in the fir{l caſe the prin- 
cipal muſt be bound by all his acts, whereas in the 
latter he is only bound, while the agent acts within 
che ſcope of his authority, and that if in the preſent 
caſe the Deſendant could prove that he had ſo ſpe- 
cially authoriſed Briggs to bid for him for beſt Ben- 
gal ſilk, and this turned out to be not of that de- 
ſcription, that he ſhould not be bound by his con- 
traQ ſo made without his authority; but that Briggs 
Hhould be liable to an action at the ſuit of hes Com- 
. or his abuſe of i it 


Bearereft, Rous and Woed for the Plaintif, 
Ecfiine and Shepherd for the Defendan t. 


Mxrens v. WrnnINGTON. 1 


r bur vir dane the Defendant as de 


3 
> the honour of 


of a bill of exchange. 


. ˙ the bil, bs bacaen a inderies of hill ad itil oa Te 


8 whole names are on it. 


- 
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The bill in queſtion was drawn by the Defend- 


ant on Carrioni in Italy, in favour of Webbould : 


Webbould indorſed it to Burton, Torber and Gre- 


Fory, they ſent it to their correſpondent in Holland) 
who ſent it to Taly, where it was preſented to Car- 


paid the bill for the honour of ZBuryon, Forbes, and 
Gregory, and now brought their action againſt the 


Defendant as drawer. 


Tube * for the Dales t 3 that 
where a bill is taken up for the honour of any of the 


parties whoſe names are on it, that luck perſon only 
ſhall be liable. 


But Lad 1 was of opinion, that * a 
bill is ſo taken up, that the party who does ſo, is to 
be conſidered as an indorſee paying full value for the 
bill, and as ſuch entitled to all the remedies to which 
an indorlee would be intitled, that is, to ſue all the 


parties to the bill, and he therefore directed the} jury 


to find a verdict for the Plaintiff. 


Bearcroft and Baldwin for the Plaintiff 
Erſkine and Lavwes for the Defendant. 


rioni for payment, who refuſed it ; upon which the- 
Plaintiffs, who were merchants reſident at Venice, 
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 Fridy, SharTu and Others v. Jameson. 


March 8th. 
Wherethere are His was a caſe directed by the Lord Chan- 
N cellor for the opinion of the Court of King's 


than one of a 
bankrupt eſtate, Nenc h. The principal point of which being reſerved 


oneof them may 
receive money for argument, Is not here inſerted. 


belonging to the 
| duakrapt eſtate, and give a good diſcharge for it. 


It was an action for money had and received. 


The Defendants had been partners in trade; 

while they were in partnerſhip one of them being aſ- 

ſignee to a bankrupt eſtate had uſed part of the 

money belonging to that eſtate, in the partner- 

| ſhip trade, without the knowledge or acquieſcence 

of the other aſſignees who were the Plaintiffs in the 

preſent action, but with the knowledge of his part- 

ner that the N was part of the bankrupt 
eſtate. | 


In December 1792, the partnerſhip was diſſolved, 
and the partner who was the aſſignee continued in 
the buſineſs, and received from the other, money 
and effects ſufficient to diſcharge all debts due by the 
partnerſhip, including the money of the bankrupt 
eſtate, of which they had had the uſe. 


It then became a queſtion, whether this was a re- 
payment to the partner who was aſſignee, and ſo 
ſhould diſcharge the other. ; 


Lord Kenvyow was of opinion, that one aſſignee 
of a bankrupt eſtate might receive the monies be- 
longing 


7 
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longing to the eſtate and give a legal and valid al. 


charge for it. 


Ar — — — 


Erſkine, Bower and Ruſell for t. the Plaintiffs. | 
N Law —_ Bpinafe for the Defendant, | 


Cookk v. CALLAWAY. 4 Same day. 


45 SUMPSIT for 8 ſold and delivered. Where the iſſue 


lication of quent demand 
There was a plea of a tender and rep quent demand | 


a ſubſequent demand and refuſal, which was the plea of tender, 


: e demand 
iſſue in the cauſe. 6-12 mut be dy a 


perſon who 
authority 2 


To prove the ſubſequent demand and refuſal the OY 
clerk to the attorney in the cauſe was called. He 
was aſked by what authority he had gone to make a 
demand of the money; he ſaid, he had been ſent by | 
his maſter for the purpoſe, and had ſo repreſented 
himſelf to the Dein when he demanded the 


money. 


Lord Kenyon faid, that on an iſſue of this ſort 
turning on the demand, that it ſhould appear that 

the perſon who made the demand was properly au- 
thoriſed to receive the money; that though payment The clerk to 
to the attorney while an action was ſubſiſting was the open 
good, that it was otherwiſe to his clerk who ſhewed aefeription. 
no eee but his maſter's orders to demand it. 


12 „„ n 


CASES AT NISI PRIUS, | 
His Lordſhip ſaid, he recollected a caſe where a per- 


| ſon having refuſed to take a conveyance executed by 


one having a power of attorney for the purpoſe, it 


was held to be lawful for him to refuſe a conveyance 


ſo executed, as it multiplied his proofs. He thought 
therefore that in the-preſent caſe, the Defendant was 
not bound to pay the money to a perſon coming un- 
der the circumſtances of the witneſs, as his repre- 
ſenting himſelf as clerk to the attorney, and that he 
had been ſent by him for the putpoſe of demanding 
it, was not a ſufficient authority to receive, and 
therefore warranted the Defendant in refuſing to pay 
the money, and that that evidence therefore did not 


maintain the iſſue. 


The demand ef In the courſe of the examination of this witneſs, 


the ſum ought 


to be of the 


ſum for which 
the action is 
brought. 


_ nonſuited the Plaintiff on both grounds, 


he was aſked, what ſum he had demanded from the 
Defendant ; he ſaid, the debt, and half the coſts of 
a former action which had been commenced againſt 
the Defendant by a wrong name, but which had been 


diſcontinued. 


It was contended, that this demand was irregular 
and inconſiſtent with the iſſue, it not being of the 
ſpecific debt, but of another ſum which the Defend- 
ant was not bound by law to pay. It was anſwered, 
that he had agreed to pay one half of the coſts of 
that action which had been diſcontinued. ; 


Lord Kenyon ſaid, it was nudum partum, and the 
demand therefore not a proper one. He therefore 


Erfhine and Lambe for the Plaintiff. 
. Garrow for the Defendant i 


| for 3 in the habit of remitting foreign bills, to 


MICHAELMAS TERM 33 GEORGE III. . , ; 


IN THE COMMON PLEAS, 

SITTINGS AT GUILDHALL. 

AFTER MICHAELMAS TERM, 
33 GEORGE Ill. | 


PuGET DE Bras v. Fox BES & GREGORY. 


ASSUMPSIT by the Plaintiff as payee of 2 Where by the 


bill of exchange againſt the Defendants as bill are given 
before the mo- 


drawers. | ney is received, 


if the payee 
agent who was to pay the money, beromes inſolvent before the money is received, the drawer - 
is not liable on the bill. 


The Plaintiff in this caſe was a foreigner reſiding 


in Holland, and having a large ſum of money here 


in the funds, employed the houſe of Agaſſix Rouge- 


mont and Co as his agents to ſell it out, and to re- 


mit it to him in bills on Holland. 


Agaſſia late and Co. applied to . De- 
fendants for the purpoſe, and on the I) th of February 


1792 got from them bills on Holland in favour of the 


Plaintiff. It was proved to be the cuſtom of London 


give 
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give the bills on one day, but not to receive the mo- 
ney for them till the next poſt day. In this caſe the 
next poſt day was Tue/day, Fe ruary the 21ſt. On 
Monday the 20th the houſe of Agafſiz Rougemont and 
Co. ſtopped payment, ſo that the-Defendants in fact 
had never received any value for the bills which they 
had ſo drawn on Holland in favour of the Plaintiff, 
and they having ordered their correſpondent abroad 
not to pay the bills when due, this action was brought 
againſt them as drawers of the bills. 


The Plaintiff's caſe reſted merely on the law mer- 
| chant knowing no nudum pactum, and that it was pro- 
per that the Defendants ſhould have received the 
money before they granted the bills; and that in con- 
ſequence of their not having then received it, and 
Agaſſiz Rougemont and Co. having failed, that he had 
loſt the money of his they had ſold out of the funds. 


The Defendants relied on the cuſtom of merchants 
in the remitting of the bills, and that they had been 
. guilty of no laches. That the cuſtom of giving bills 
pn Holland before the receipt of the inoney for them, 
was perfectly well known and eſtabliſhed, and that 
they therefore ſhould be allowed to go into that de- 
fence againſt the Plaintiff, who was the payee of the 
bills. 


Lord LouGnnoroucn was of opinion that it was 
competent for the Defendants to go into this evidence 
as againſt the payee of the bills, he being ſubjeQ to all 
the equity the Defendants could have had againſt his 
agents Agoſſiz Rougemont and Co. if the bills had been 


drawn payable to 2 who muſt be oper 
| to 
A. 


TY 
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lee been acquainted with the uſage on | bills. 
Chon his Lordfhip ſaid, that ſuch evidence would 


be inadmiſſible had the action been brought by an 
indorſee for a val uable conſideration. 


The Defendants had a verdid. 
| Adair Serj. for the Plaintiff. 
Law for the Defendants. 


* P % * 
F - 
EDEMA QCEDFLIFUTDONLEDEONCYPE . 
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IN THE COMMON PLEAS 
SITTINGS AFTER HILARY TERM, 4 
33 GEORGE III. ww 


LAMBERT v. RoBINSON. 


HIS was an action of trover for a nia] of When goods are 


goods which came by the Tunbridge waggon ova 


to the Defendant's inn, where the waggon put up. eren 


no claiming for booking or warchouſe room. Thayp is in 42 caſe ns bem by "a 
| The caſe was, that the goods in queſtion had been 
| taken up on the road; and when the waggonarrived 


at the inn, the Plaintiff, who was owner, was there 


ready to receive them, The carriage came to 35s. 64. 
which the Plaintiff then tendered. The Defendant 
refuſed to deliver them till paid a further ſum of 
two | pence per parcel for . This the Plaintiff 
refuſed 


* 


| ſcales, where they were weighed in order to aſcer- 


received by the owner. It was then demanded as 


fendant had ſet up no colour of title to warrant him 


tion, as the Defendant could not claim a ſum where 


-- 
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refuſed to pay, as the goods had not been Wedel 
having been only taken from the waggon to the 


tain the ſum to be paid for the carriage, and there 


warehouſe · room, and refuſed on the ſame principle, 
as the goods had never been brought into the houſe, 
but delivered from the war gon. The Defendant 
perſiſted in holding them until the two-pence was 
paid, upon which the preſent action was brought to 


recover them. 


It was held by Evyss Chief Juſtice, that the De- 


in holding the goods, as there was no lien given by 
law in this caſe. But that even admitting that by law 
he had a lien, it muſt be for ſome legal demand. 
That in the preſent caſe, the demand was an exac- 


there was no duty performed; in this caſe, there 
having been no entry in the books, nor ware! ouſe- 
room occupied. He therefore directed a verdict for 


the Plaintiff. 
Adair Serj. for the Plaintiff. 
Bond Serj. for the Defendant. 


HILARY TERM ;; GEORGE IL. - ur: 


Corr v. SMATTwoop. 2. Suns. 


H E declaration i in this caſe ſtated, That the What promiſe 
Plain tiff, who carried on the buſineſs of a tailor, . 
being applied to by one Geor e V iter to be ſupplied 
+ with certain eloaths and wearing apparel, before that 

time made by the Plaintiff, but which were ſtill in 

his poſſeſſion, was unwilling to deliver them to the 
_ faid Fer upon the credit of the ſaid Fer, and re- 
1 fuſed ſo to do; but that in conſideration that the 
Plaintiff, at the ſpecial inſtance and requeſt of the 
bDiefendant, would deliver the ſaid cloaths to the ſaid 

| 6. r, the Defendant undertook and promiſed to 
| pay, and then averred the delivery t6 Fofter. 


8 
f The witneſſes called on the part of the Plaintiff, "ha 2 
proved, that the cloaths had firſt been ſent home to : 

| Fefter, by the Plaintiff's foreman, he being then out 
of town; that Fo/ter not having paid for them as he 
promiſed, the foreman prevailed on him to let him 
have the cloaths again; and that ſoon after the De- 
fendant came to the Plaintiff *s ſhop, and ſaid, that if 
he would ſend the cloaths again to. Fofter, that he 

would pay. It was alſo proved, that the Defendant 
being ſome time after applied to for payment, ſaid it 
was not then convenient to him, but that he had a 
bill would ſoon be due, when he would pay, 


Ihe counſel for the Defendant objected, That this 
caſe was clearly within the ſtatute of frauds : that the 
principle, as eſtabliſhed by the caſe of Matſon v. 
| Vbaram, 2 Term Kep. 80. was, that wherever the 


party 
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je party who receives the goods is himſelf in a wiſe 
liable, that there in order to charge a third perſon on 
his undertaking that a note in writing is neceſſary, 
That there could be no doubt that in this caſe Foſter 
was liable, and the original credit given to him. 


Evrs Ch. J. was of opinion, that the caſe was not 
within the ſtatute of frauds, and that the whole cre. 
dit was given to the Defendant, and that he was 


liable. 
Marſhall Serj. and Lauer, for the Plaintiff. 


Adair Serj. and 'Eſpinaſſe, for the Defendant. 


EASTER TERM 28 GEORGE III. 
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IN THE KING'S BENCH. 
$ITTINGS AT WESTMINSTER, 


AETER EASTER TERM. 
28 GEORGE III. 


MoLToN v. CHEESELEY: 


HIS was an aftion of debt * brought to recover In an aQion of 


debt to recover 


from the Defendant two penalties of 5/. each, the penalties 


a pheaſant in his poſſeſſion, he not being a perſon qua- 


ſecond was under another clauſe of the ſame ſtatute, 
for keeping a dog for killing and deſtroying the game, 
which inflicts a penalty of 5/. on the offender. 


When the caſe was opened, Mr. Juſtice BuLLtR 
ruled that the Plaintiff could go for one penalty on- 
ly; for that both being offences in the ſame act of 


—_ — 


* 


'* By ſtat. 8 Go 1. 19. ** Where any perſon ſhall be liable to 


any penalty under the Game Laws, by conviction before a juſlice 
of peace, it ſhall be lawful for any perſon either to proceed to re- 
cover the ſaid penalty by information before a jaſlice, or te ſue for 

the ſame by adion of debt.” | 
Pee Parliament 


under the ſtatute 5 Ann 14. The firſt was for having ho che th 


tiff can recover 
but one penalty 


lified by the laws of the realm to kill game. The under the fame F 
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Parliament for which penalties are given, that the 
Plaintiff can recover but one penal under the ſame 
ſtatute. 


— =o wo The caſe then proved on the part of the Plaintiff 
game, killa was, that a pheaſant had been killed by accident by 


Cher game by the Defendant's dog, but that he had carried it 
accident, ha can- 

not take it away, away. 

or he is ſubject 


dne Juſtice ſaid, that if it appeared that the 
| bird was killed by accident, that that was no of- 
fence, but that in ſuch caſe it ſhould be left where 
it was killed; for if it was taken away, it ſubjeQs 
the party to the 1 for having game in his poſ- 
ſeſſion. | 


| The Plaintiff therefore recovered one penalty of 
5). for this offence. 


TRINITY. TERM 30 GEORGE Il, 33 
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IN THE KING'S BENCH. 
SITTINGS AT GUILDHALL, 
AFTER TRINITY TERM, 
30 GEORGE III. 


Rex v. DoyLE. 


HIS was an indictment againſt the Defendant Ifthe trial of an 
indictment for 


for perjury. | F 9 28 
on the 
meer , 4 


When the cauſe was called on, the Defendant's 
counſel moved to put off the trial till the following 
term, on an affidavit of the abſence of two material 
witnefſes. The motion was not oppoſed by the coun- 
ſel for the proſecution, but they inſiſted that they 
were intitled to the coſts of the day. The counſel 
for the Defendant contended that the rule of giving 
the coſts of the day in the caſe of an application of 
this nature, was confined to civil caſes only, not to 

- criminal ones. 


But Lord Kanvon ruled, that the proſecutor was 
intitled to his coſts, and cited a caſe of the King v. 
Laugh a, where the queſtion had ſo been decided. 


2 p 
4% 
. p 

- 
r 


In ſuch caſe the In the 8 town following, when the Maſter 
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proſecutor is not 
entitled to any came to tax the coſts, the proſecutor claimed a large 


1 ſum for his coſts, loſs of time and other charges, he 
mme . being an attorney. The Maſter refuſed to allow him 
back of the bill any, his name not appearing upon the back of the 
bill. Upon which he obtained a rule to ſhew cauſe 
why the Maſter ſhould not review his taxation, and 


make him the allowances claimed. 


The counſel for the Defendant inſiſted, that the on. 
ly claim the Defendant could have, muſt be, that he 
was a witneſs in the cauſe: That the order of N i 
Prius giving the Proſecutor the coſts of the day, in- 
cluded only the charges of the witneſſes and counſel's 
fees: That his name did not appear on the bill, and 
that he therefore could not be deemed a witneſs, nor 
be intitled to his coſts. 


On the other ide it was contended, that this caſe 

ſhould be governed by the rule which would be adopt- 

ed in taxing coſts, under ſtat. 5 & 6 W. & M. where 

if the Defendant is found guilty, the proſecutor is in- 

- — titled to his coſts as the party grieved, and cited Rex 
v. Goter, 2 Term Rep. and Rex v. Smith, 1 Burr. 


But the Court held, that theſe caſes only applied 
where the indictment was under the ſtatute, and 


that the proſecutor was not intitled to his coſts, and 
ſo diſcharged the rule. 


Bearcrefi, Bower and "Epinaſſ, for the Proſe 
cution. 


85 Erſkine and Ws for the Defendant. 5 


which was an entry to that effect. 


beſt evidence, the proſecutor could not give any evi- 
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IN THE KING's BEN CH. 
$ITTINGS AT WESTMINSTER, 
AFTER EASTER TERM, 

33 GEORGE III. 


Rex V. DoRaNn. 


HE Defendant was indicted for ſetting her To prove min- 
houſe on fire, ; i 
office, the policy 


To prove that the houſe was inſared; the books rar Ku 2 


of the Fire Inſurance Office were produced, in 


by 


The Defendant's counſel objedted to "this evi- 
dence, as there had been no notice given to produce 
the policy. 


Lord KenvyoN ruled, that” as the policy was the ng 


dence from their books, it being inferior evidence, 
unleſs notice had been given to produce the rand. 3 


und accordingly rejected it. 


* #- 


 'ARGUED AND RULED D 
AT NIS PRIDS, | 
„ 0A 4 6 
KING 8 BENCH; 
By: ho ; 4 
EASTER TERM, 36 GEORGE Ih. „ 


THIRD SITTINGS IN TERM 
AT AS 


, > 2 _ - » = . 4c -  - = > ep * . „„ 3 


r v. WeBB. 


Saturday, 
$SUMPSIT for work and labour, with the Mo 24th; 
common counts. | . Adraftin theſe 
. £38 words, Mr. N. 
Plea of the general iſſue. will much oblige 
Ihe action was brought to recover the amount of ; S 
wages due by the Defendant to the Plaintiff. __ 
2A bill of ex- 


change, and cannot be given in evidence without a ſtamp. Neither is ſuch draft though, taken 
without objeRion by the party at the time, any diſcharge of a ſubſiſting debt. 


The Plaintiff had been ſervant to the Defendant, 
and on his diſcharging him from his ſervice, had 
given him a draft for the amount of his wages on 
an unſtamped ſlip of paper, in the following words, 


+ * Mr. Nelſen will much oblige Mr. Webb, by 
paying to J. Ruff, or order, twenty guineas | 1 
« on his account.” 
X This 


130 


of exchange, in which caſe, under ſtat. 3 & 4 Ann. 


2 bill of exchange, in ſatisfaction of a debt, that the 


change, but a mere requeſt to pay money, not ac- 


that it -could not be given in evidence at all, as it ; 


the Plaintiff's having accepted the draft as payment, 


/ 
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This draft the Plaintiff bad taken, but- it did · not | 
appear that he had ever demanded payment of it 
from Mr. Nelſon, to whom it was addrefled. 


It was given in evidence on the part of the De- 
fendant, that he lived in the country, and kept caſh 
with Mr. Nelſon, in London, and that he paid all his 
bills in that manner, by drafts on Nelſon : that the 
Plaintiff knew that circumſtance, and took the draft 
without any objection, and that if he had applied to 
Nelſen, that it would have been paid. This evidence 
was relied on as a diſcharge, and bar to the aQion. 


Shepherd tor the Plaintiff contended, that the only 
mode by which this could operate as a bar to the 
action, was by taking the draft in queſtion as a bill 


c. 9, 7. it is declared, that if any perſon ſhall accept 


ſame ſhall be deemed a full and ſufficient diſcharge, 
if the perſon ſo accepting ſuch bill for his debt ſhall 
not take his due courſe, by endeavouring to. get the 
ſame accepted and paid, and making his proteſt for 
non-acceptance or non-payment ; but he contended . 
that in point of ſubſtance it was not a bill of ex- 


cepted by Nelſon, or ſuch as could put the Plaintiff 
into any better ſituation with reſpe& to his de- 
mand. But if it was taken as a bill of exchange, 


was not ſtampede 


It was anſwered by the Defendant's count; that 


was 
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| WO was a waiver of every objection to it, and that he 
= was therefore bound by it, and eould not recur to 
= the demand for wages. Fo N. 
| Lord Kenyon ſaid, that he was of opinion, that 
the paper offered in evidence was a bill of exchange, 
that it was an order by one perſon to another, to 
pay money to the Plaintiff or his order, which was 
in point of form a bill of exchange; that as ſuch 
it could not be given in evidence, without being 
legally ſtamped, and as the only mode in which it 
could operate as a diſcharge of the Plaintiff's de- 
mand, was as ſtated by the Plaintiff's counſel, that 
the Plaintiff in point of law was therefore. entitled 
to recover. | Les” 
_ M:pherd for the Plaintiff, 


Erſkine and Baldwin for the Defendant. 5 


FIRST SITTINGS AFTER TERM 
AT GUILDHALL. 


| R v. VIER R. Wedneſday, 
HoLMER v NER 5 . 
HIS was an action brought to recover the Where a party | 
amount of two bills of exchange : the firſt was — 
dated the 15th March 1791, and drawn by one — 
Milliam Hunt on the Defendant, in favour of the 2 — 
80 | N | olvent, 


0 5 IH Fog : 4 
execute 2 deed of compoſition, he ſhall not be allowed to ſplit his demand, 2 * 
anly part under the of compoſition, to ſue for the femaitider at a ſubſequent . 8 


„ Plaintiff, 


nada andiit was executed by the reſt of the creditors. 
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Plaintiff, for 2297. 12 months; after date; the ſe- 
cond was between che ſame e e EY 
22d March 1791, for 122. 


Tbe circumſtanoes of the cal as given in Waaler 
were, that Hunt, the drawer of tie bills, being in 
. March 1791, indebted to the Plaintiff, and unable 
to pay him, the Plaintiff inſifted on his proturing 
ſome ſecurity, that Hum in conſequence prevailed 
upon the Defendaat to become ſuch ſecurity, by 
accepting the two bills in queſtion, but at the ſame 
time informed the Plaintiff, that the Defendant owed 
him nothing, but nad accepted che bills * to 
accommodate him. 


Between the months of March, when the bills 
were given, and the month of June following, the 
Defendant became indebted to Hunt in 18 and to 
the Plaintiff i in 817. for goods ſold, 


In the ſame month of June, the Defendant's af. 
fairs became embarraſſed, and Hunt was about to 
make him a bankrupt, but the Plaintiff prevailed 
on him not to do ſo, but to make the Defendant 
execute an aſſionment of all his effects, to truſtees, for 
the benefit of his creditors at large. - On the ſecond 
of July a deed for that purpaſe was prepared and exe- 
cCuted by the Defendant. The Plaintiff, tagether 
with Hun and one Roper, were appointed truſtees, 


© The truſtees under the deed of aflignment, poſ- 
ſeſſed themſelves, ef all the Defendant's 5 for 
the benefit of the creditors. 


At the time of executing the ond; the Plaintiff 
was in poſſeſſion of the two bills of exchange in 
| * 
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queſtion, accepted by the Deferidant, but he proved 
neither of them under the deed; but ſigned only as 
2 creditor for 8: which was the amount of the debt 
due to bim by the defendant for the goods fold. | 

In the month of Fune 179 3. Hunt became a bank - 
rupt, the Plaintiff being ſtill in poſſeſſion of the bills : 
Hunt obtained his certificate, and then, for the firſt 


time, the plaintiff* demanded payment of the bills 
from the mem and brought the preſent action. 


Under theſe circumſtances the counſel for the 
Defendant contended, that the action could not be 
maintained. They inſiſted, that the Plaintiff's con- 
duct in not claiming the bills under the Defendant's 
deed of aſſignment, was deciſive evidence, that he 
confidered them merely as accommodation paper, 
and that Hunt only was his debtor, which was forti- 
fied, „by the Plaintiff's never having demanded pay- 
ment from the Defendant, till after Hunt's bank- 
ruptcy : But admitting. that this did not amount to 
a diſcharge, they relied, that being a ſubſiſting debt 
at the time of the aſſignment, and the deed con- 
taining a releaſe of all demands then ſubſiſting, that 
the bills muſt be held to be diſcharged by virtue : of 
the deed. 


By the Plaintif” s counſel it was inſiſted, that the 
Plaintiff bad done no act whatever to diſcharge his 
demand againſt the Defendant, who was the acceptor 
of the bills; they contended that the bills not being 
due at the time the deed of compoſition was exe- 
cuted, the Defendant having failed three months af- 
ter the bills were e gen, ſo that they had nine months 
KS then 


* 8 
R my 
* 4 
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then to run, that the Plaintiff could not bave ne 
them under the deed; but that ſuppoſing that they 
could have been claimed under the deed, they con- 
tended that the Plaintiff could only be barred as to 
ſuch debts as had claimed under the deed; that he 
had only claimed 81/7. which was the amount of the 
debt for goods ſold and delivered, but had not prov- 
ed or claimed the bills under it, ſo as to theſe he 
could not be barred. 


A perſon hols Lord Kenyon—ſaid, that though the bills were 


ing bills or ſe- ti 
ing billor (c- not due at the time when the deed was ſigned, there 


due, may prove was a ſubſiſting debt then due to the Plaintiff, by 
them under a 


deed of compo- the Defendant, as the acceptor of theſe bills of ex- 


Cont ca, change, and though they had ſome time to run, they 


= if he docs might nevertheleſs have been claimed againſt the De- 


barred by . fendant's eſtate, in the ſame manner as bills of ex- 
though be change are proveable under a commiſſion of bank- 


1 rupt by ſtat. 7 Geo. 1. 31, by allowing a rebate of 


| ſuch ſecurities. i ntereſt. That it was not to be allowed, that a party 


having ſeveral demands againſt an inſolyent perſon, 
ſhould ſplit thoſe demands, and come in under the 
compoſition deed for part, and ſue for the remain- 
der at a ſubſequent time: that ſuch would be a fraud 
upon the other creditors, and defeat the very object 
of the compoſition, which was intended by the cre- 
ditors to diſcharge the inſolvent from all his debts ; 
as well as be an oppreſſion of the debtor, who had 
given up all his property to conſtitute a fund for 
their benefit. | 


His Lordſhip therefore ſaid, that he was clearly of 
opinion, that as the bills upon which the preſent ac- 
tion was brought had been i in the Plaintiff 's poſſeſ- 
ſion, 
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ſion, when he executed the deed of compoſition, 
that if he meant to have claimed them againſt the 


Defendant, he ſhould have made them part of his 
demand againſt his eſtate as aſſigned, and that not 
having done ſo, and having executed the deed; he 
was thereby compleatly barred. as to any mo of 
TM on the bills, . 


The jury found a verdiẽt for 45 a 
Mingay and Shepherd for the Plaintiff, 
Erſkine, Garrow and Morgan for the Defendant. 


In the next term a new trial was moved for on the 
part of the Plaintiff; but the Court of King's Bench 
agreed in opinion with the Lord Chief Juſtice, ang 

refuſed the rule. E 


ya NG ca: e ab — 9 
Gray et al v. Papua & Honoson. tens 


SSUMPSIT by the Plaintiffs, as indorſees of y When the 


Plaintiff on a 
a promiflory note againſt the Defendants as joint and ſeveral 
| promiſſory note, 
the drawers. bes declares againſt 


the Defendants 


intly, and they eur in their pleas, — 5 one of them by his admits his hand-writing to 
2 note, and the ether pleads non * A at the my the ad muſt prove the hands- 


uniting of gl. 


The note was a joint and ſeveral one, and ſigned 
by James and John Palmer, and Edward Hodgſon. 


The declaration was againſt them jointly in the com- 
mon form, viz. that the ſaid James and John Pal. 
mer, and Edward Hodgſon made their certain note in 
writing, commonly called a promiſſory note, their pro- 
per hands — being thereto ſubſcribed, &'c. &c. 


Hodgfon 
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Hod fon one of the Defehdants had pleaded a ſham 

oe of a judgment recovered; to which there was 

the uſual replication of nul tiel record and demurrer, 
in whicti ſtate the pleadings then ſtobdd as to him: 

the two other defendants James and Fobn Palmer 

ſevrrally pleaded non afſurrpfit, and theſe were the 

iflues in the cauſe on the record. 


The counſel for the Plaintiff proved the hands- | 
writing of James and Jahn Palmer, and there reſted 
their caſe. 

e counſel for the Defendants inſilted, 7 this 
alone was not ſufficient, for that it was allo neceſſary 
to prove the hand-writing of Hodg ſon the other De- 
fendant, inaſmuch as the Plaintiffs had declared on a 
joint contract againſt the three defendants — = 


| It was anſwered; That #odgfon had by his plea 

admitted the note to be his, and that it was therefore 

only fleceffary to prove it againſt thoſe parties who 
by their pleas had denied it to be theirs, and that 
that being proved as to them, pave the Plaintiff ſuffi 
cient title to recover: 


Lord KEN vo ruled, that it was BR": to prove | 
the-hands-writing of alt the parties to the note, His 
Lordſhip ſaid that as between the Plaintiffs and Hodg- 
fon it was unneceſſary to prove his hand- writing; 
he having by his plea of judgment admitted, not 
denied it; but that the other defendants had a right 
to have the declaration proved, which could only be 
by proving the hands - writing of all the defendants 
{ubſcribed to the note, as the Plaintiffs had averred 


FF - + ® 


Erſiine 
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Erſtine untl Walton for the Plaintiff. 
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CLARKE U DO. An. J te. 
AHIS was an ation of offumphit brought by Theugh the 


whole of the 
the Plaintiff who was an attorney, to recover buſineſs done y 


= amount of his bill of coſts from the Defendant, = 


quarter ſeſhion, 
eee n Stat. 2 Geo. 2. 


Plex of the general ilue. | 


The buſineſs done, had bean a in pia on a ads 

ſection at the quarter ſeſſions for an affault at the 

ſuit of the defendant, the whole: of the charges were 

on this account, ſo that the none of the items were for 
buſineſs done i in the courts above. 


The Plaintiff had not delivered any: bill fxned 
purſuant to ſtat. 2 Ges. 2. 23. Suppoling it to be 
unneceſſary, at none of the e bas been done 
in the courts above. 8 | 


| Mingay for the defendant contended, that the 
Plaintiff ſhould be nonfuited, as the ſtatute re- 
quiring an attorney's bill for buſineſs done, to be 
delivered a month beſore action brought, and to be 
regularly ſigned, c. was general, and fo extended 
to buſineſs done at the Seſſions, as well as to buſineſs 
done 


* 


— 
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done in the courts at Viminſter. And to that pur. 


poſe cited ex parte Milliamt, 4 Term Rep. 396. where 
bills for buſineſs done entirely at the Seſſions had been 
referred to the Maſter to be taxed ; where it is — 


that ſuch was a common practice. 


The counſel for the Plaintiff admitted, that where 


any part of the buſineſs had been done in the Courts 
Above, and the remainder at the quarter ſeſſions, that 
the whole of the bill might be referred to the Maſter 


to be taxed, and of courſe ought to be delivered 
purſuant to the ſtatute, but they contended that 
where the whole of the buſineſs had been done at the 


ſeſſions, that there was no inſtance of referring an at- 
torney*s bill to be taxed, and cited ex parte Williams, 
4 Term Rep. 124. and another caſe before Mr. Juſtice 


Bull xn, at Zorc aſſizes 1986, (Lide Eſpin. N. P. . 
S. C.) where in an action on an attorney's bill for 
buſineſs done wholly at the ſeſſions, and no bill had 
been e that een — mn 4 to 0 


unneceſſary. | 
Lord Kenyon faid, that he was of opinion that 
the clauſe in the 22 ſect. of the act of parliament, 


requiring a bill to be delivered, was not reſtrained to 
buſineſs done in the courts above, but extended to 


buſineſs done at the Seſſions; “ and that the Plaintiff 


therefore 


a. * — 


— 
— »„—ü— 


* By$ 22, ſtat. 2 Geo. 2. 23. It is enacted generally, * that no 


Attorney ſhall commence any action for the recovery of any fees, 


charges or diſburſements at law or equity, until one month after he 
ſhall have delivered to the party, or left for him at his dwelling houſe 
„ bill of fees, and ſubſcribed wn his own hand.—And the fame 


clauſe 
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therefore ought to have delivered a bill purſuant to 
the directions of the ſtatute.— But as the point had 
not received any judicial deciſion, he ſuffered the 
Plaintiff to take a verdict, with liberty for the De- 
fendant to move to ſet it aſide, and enter judgment 
of nonſuit. 


Enſtine, Garrow and Sbepterd for the Plaintiff. 
 Mingay and Reader for the Defendant. 


in the next term Mingay moved accordingly, and 
it was reſolved by the court, That there was no 
reaſon for reſtraining the general words in the firſt 
part of the clauſe, by thoſe which followed; and 
the former words being general, extending to all 
caſes of buſineſs done at law or equity, and the prac- 


| tice of the Court having been to tax the bills for 


buſineſs done at ſeſſions ; that in the preſent inſtance 
the Plaintiff ought to have delivered a bill purſuant 
to the ſtatute, and not having done ſo, there 
ſnould be judgment of . Vide S. C. 5 Term 


clauſe afterwards goes on to enact, That the party chargeable w * 


| ſuch bill, may upon application to the Lord Chancellor, Maſter of 


the Rolls, or to any of the courts aforeſaid, or to a judge or baron, 
of any of the ſaid courts, in which the buſineſs contained in ſuch | 
bill had been done, have the 220 bill referred to the proper officer 
to be taxed, Ac. c. 
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2.5 Ils . r 
may maintain labour and materials found, with the uſual 
work and la- counts. | 


bour and ma- 
terials found, and not for work and labour only. 8 


Plea of the general iſue. 1 


The Plaintiff proved the 9 the work 

done and the materials furniſned by him, but in the 

courſe of the evidence i ir appeared that the Plaintiff 

at the time of the work and labour done, and then, 

; was an uncertificated bankrupt.” neat 


Carr for the Defendant "antended. That l be 
could not maintain, the action, as all his effects be- 
longed to his olignees, (Her v. e, Rl N. 


e x-b-novitob vad, 

The e tin the Phaintiff led on hs cafe 
of Chippinidate v. Thomlinfon, Trin. 25 Ges. 3, reported 
in Cook's Bankrupt Laws 200. as deciſive in the pre- 
ſent inſtance, it being there expreſsly decided, chat 
an uncertificated bankrupt could en an action 
for wark and labour, 


It was anſwered for the Defendant, That that caſe 
only went the length of deciding that an un- 
certificated bankrupt could ſue for, and recover any 
ſum due to him for his perſonal labour: but that the 
preſent caſe was not confined to perſonal labour only, 
but embraced a more extenſive cauſe of action, 
namely, for materials found ; that theſe were a ſpecies 


of 
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ol property which paſſed under his aſſignment, and 
in which he therefore had no property whatever: 
So that even admitting that the action was maintain- 
| able by the bankrupt dor work and labour, that for 
materials found, the a&tian-could not be fupported. 


Lord KN vox ſaid chat the caſe cited was certainly 
good law, and in principle ſtrongly applicable to the 
preſent : That the aſſignees could not hire out the 
bankrupt, to make a profit of his labour for their 
benefit, but that for ſuch demands, he ſhould main- 
tain an action in his own name: but his lordſhip 
added, that he was further of opinion, that where the 
materials furniſhed were neceſſary to the bankrupt's 
labour, that in ſuch caſe the work and materials fur- 
nithed, became blended together and formed one 
joint cauſe of action, upon which the bankrupt 
might ſue and was entitled to recover: that however 
the queſtion might be, between the bankrupt and his 
aſſignees, as they might certainly take whatever per- 
ſonal property belonged to him, without any new 
aſſignment, that it did not lie in the mouths of third 
perſons to ſet up ſuch a defence. 


The Plaintiff bad a verdi&. 
| Erfhine'and R. Parketor the Plaintif, 
Garrow for the Defendant. 
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3 ba „ pig v. . . 
— — SSUMPSIT for the uſe and occupation of 


dite toad for N certain rooms in the Plaintiff's erer which | 
— dees der tothe ieee, = 
The Defendant and his wite bad taken the apart. 
ments at a certain rent, the wife had made the bar. 
gain, and had agreed to give three months notice of 

_ quitting. Having quitted without notice, the action 


was brought to recover the three months rent. 


A witneſs for the Plaintiff proved a demand of 
the rent from the Defendant's wife, and that ſhe 
had acknowledged the ſum eee to be due, and 

had promiſed payment. 


Mi mgay for the Defendant, edjefted to this evi- 
dence, as it was admitting the declarations of the 
wife, and her acknowledgment of debt to gs the 


huſband. 


It was anſwered by the plaintiff 8 counſel, that the 
Defendant having in the preſent inſtance permitted 
: his wife to a& for him, in making the agreement, 
and ſettling the terms upon which the lodgings were 
taken, that he had thereby conſtituted her his agent 
for that purpoſe, and ſhould therefore be bound 61 

her acts and admiſſions. 


Lord KEN VO faid, that the rule of law had been 
correctly ſtated by the Plaintiff's counſel, that where 

a wife acts for her huſband in any buſineſs or depart- 
ment, by his authority and with his aſſent, that he 
thereby 


EASTER 'TERM. 34 .GEORGE Ul. 


ubereby adopts her acts, and muſt be bound by any 
admiſſion or acknowledgment made by her reſpect- 


ing that bufineſs, in which by his authority ſhe has 


acted for him, and that therefore in the pre- 
ſent caſe, her admiſſion of the debt due to the Plain- 


tiff, on account of the lodging, was competent and 


admiſſible evidence to charge the huſband. 
The Plaintiff had a verdict. 
Erſkine and Baldwin for the Plaintiff. 
Mingay for the Defendant. 


WALDRIDGE v. KENNISON et al'. 


dants as Joint acceptors. 


Plea of the general iſſue. 
The hand- writing of one of the D was 
regularly proved. The proof as to Kenniſon, the 


other Defendant, was thus—that the cauſe having 


been entered, and ſtanding for trial at a former Sit- 
tings, a treaty had taken place between the parties, 
for the purpoſe of ſettling the action, in conſequence 
of which, the record had been withdrawn : At this 


admitted that it was his; this admiſſion was the 
only evidence offered by the Plaintiff to 11 Ken- 
niſon' a n ne 


. 


3 


treaty, the Defendant Kenniſon, being aſked whether 
that was his hand- writing ſubſcribed to the note, 
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Garrow for the Defendants, objected to the ad: 
miſſion of this evidence, on the ground that it had 
been obtained under the faith of a compromiſe, and 
pending a treaty between the parties for that purpoſe. 


Lord Kenyon ſaid, that certainly any admifhon 

or confeſſion made by the party reſpecting the ſub. 
ject matter of the action, obtained while a treaty 
was depending, under faith of it, and into which 
the party might have been led, by the confidence of 
a compromiſe taking place, could not be admitted 
to be given in evidence to his prejudice: but he 
added that the fact of hand-writing being a per- 
ſon's or not, ſtood on a different foundation, it was 
matter no way connected with the merits of the 
cauſe, and which was capable of being eaſily proved 
by other means. He was therefore of opinion, 
that ſuch evidence was 9 and accordingly 


received 1 It. 
Erſkine and Burrough for the Plaintiff. 
Garrow for the Defendant. 


— =” 


©. RD Rex v. BANKS. 


— 2 * was an information againſt the Defendant 
under theſtats. 9 10 N. 3. 41. and 19 G. 2. 


on and informa - 
tion a ſeizure of 


naval ores is c. 40. § 10. for having naval ſtores in his poſſeſſion. 


made, is to be 


deem ied the informer, not he who aſter ſuch ſeizure informs the Admiralty, or on whoſe rela- 
tion the inſormation is filed. 


Ihe firſt witneſs called on the part of the proſe- 
cution, was a police officer: he was aſked if he had 
given 
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given the information to the Admiralty, upon which 
the ſtores had been ſeized; he ſaid that he had made 
the ſeizure, but that no EIT 
to the Admiralty until that time, when he 
formed them, that he had done ſo; but he added, 


that he had made the ſeiſure in conſequence. of W 


information given to him by another perſon, that 
ſuch Qores were in the Defendant” s poſſeſſion. , 


Gerrow for the Defendant; objected to the com- 
petency of the witneſs; he fail; that under the cir- 
cumſtances ftated by the witneſs, he muſt be deemed 


the informer, under the ſtatute 17 Geo: 2., as the per- 
ſon whom he had mentioned, had had no communi- 
cation whatever with the Admiralty, but the infor- 


mation was filed on the witneſs' s teſtimony only, and 


the ſtatute having given a penalty of acol. to the 


informer, that he was therefore incompetent. 
Lord Ken vom over ruled the objection, his Lord - 


ſhip ſaid, that the witneſs was not the informer with- 
in the ſtatute: that he was to be deemed the inform- 
er upon whoſe information the ſeizure had been 
made, not he who had made the ſeizure in conſe- 
quence of ſuch information, in which latter ſituation 
the witneſs ſtood : he ſaid, that it was like the caſes 


of informations of bribery at elections under ſtay 
2 Geo. 2. c. 24. In which caſes it had been reſolved, 


that be was not to be deemed the diſcoverer, in whoſe 
name the action for the penalty given by the ſtatute 
was brought, but he upon whoſe information and 
evidence the action was founded, and the conviction 
made. Sutton v. Biſhop, Burr. 2284. and Sibley v. 
Cuming, 4 Burr. 2444 


1. He 


4 
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lle was therefore admitted to give his evidence, 
and proved the ſeizing of the ſeveral ſtores men. 
tioned ig the information, which were proved to be 
naval-ftores belonging to his majeſty. 


In an infor- It was admitted on both ſides, that the old and 


mation under damaged ſtores belonging to the ſeveral yards of 


e ſtatutes, 


che Defendant ooluich, Chatham. &c. were at certain times ſold 


is not bound to 


produce a navy by public auction, in different lots, by authority of 


board certificate 


ol the purchaſe the Navy Board, but at thoſe ſales, the buyer al. 


of Here but ways received a certificate from the Navy Board, 


may prove by 


other evidence that ſuch ſtores mentioned in the certificate had been 
t he became 


1— ſold by them, and that he was the purchaſer. 

V pon this evidence it was contended by the coun- 
ſel for the proſecution, that the acts of parliament 
having made poſſeſſion of naval ſtores, marked with 
the king's mark, compleat evidence of guilt ;, that the 
only mode by which the Defendant in an information 
for having ſuch in his poſſeſſion, could diſcharge 
himſelf, was by producing the navy board certifi- 
cate, granted at the time of the ſale, as that was the 

only evidence of the legal poſſeſſion of them. 


Lord Kenyon faid, that it was clear, that in pro- 
ſecutions under the ſtatutes in queſtion, it was ſuf- 
ficient for the crown fo prove the finding of the 
ſtores with the king's mark, in the Defendant's Pol. 
ſeffion, to call upon him to account for that poſ- 
feſſion, and the manner of his coming by them, ſo 
that of courſe the onus lay on the Defendant, of 
proving that he had legally become poſſeſſed of 
them; but that it could not bear a queſtion, but 
ihat the defendant had other. means of ſhewing that 

he 
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he had lawfully become poſſeſſed of them, than by 
the production of the certificate from the Navy 
Board: as for example, he might ſhew that he had 
bought them from another perſon who was in the 
practice of buying ſtores at the navy ſales, and who 
therefore might fairly be preſumed to have had the 


regular certificate, but who, when he ſold part to the 


Defendant, could not, conſiſtent with his own ſafety, 
part with the certificate he had obtained, of his hav- 
ing been the purchaſer of the whole lot. His Lord- 
ſhip ſaid, he recollected a caſe in which this doctrine 
had been held by Mr. Juſtice Fofer, who was one of 
the beſt crown lawyers that had ever fat in Vęſimin- 


ſter Hall. That if the Defendant therefore could 


ſhew either a navy certificate, or prove the purchaſe 
of the ſtores mentioned in the declaration, from any 
perſon who might be preſumed to have been poſ- 
ſeſſed of the proper certificate, from the circum- 
ſtance of ſuch perſon's having frequently been a 


purchaſer at. ſuch ſales, he was of opinion that it 
was ſuch evidence as ought to induce the j jury to find 


the Defendant not-guilty. 
The Defendant did give ſuch evidence, and was 
- acquitted, | * 


Bearcroft, M; ingay and Broderick for the crown. 
Garrow for the Defendant. 
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Same day. 


For : · obſtruc- 
tion to a public 
highway, which 
is a public nui - 
ſance, though 
ſuch ſhould ob- 
ſtruct tha party's 
buſineſs, an ac- 


tion on the caſe 


cannot be main- 


tained by the 
party ſo ob- 
ſtructed, the 
anly remedy i is 
by indid ment. 


deprived him of all benefit, profit and uſe of the ſaid 


Way in queſtion was 2 public highway, which the 


a U 15 was an en of treſpaſs on the vide. 


- CASES AT_NISI PRIUS, 


Hovynt + v. Groves. 


The Defendant pleaded the general iſſue. 


"The declaration ſtated, * That the Plaintiff being 
poſſeſled of a certain meſſuage, c. had enjoyed, and 
was entitled to a certain way from and out of the ſaid 
meſſuage, G. through along and over a certain 
ſtreet called Dean-StFeet, for bimſelf, his ſervants, 
Sc. to pals and repaſs, and to carry all things neceſ. 
ſary for his buſineſs, as a coal and timber merchant, 
The declaration then ſtated, that the Defendant had 


way, by laying large quantities of earth and rubbiſh, 
by which the way was totally obſtructed, and the 
Plaintiff prevented from enjoying bis premiſes and 
carrying on his trade in ſo advantageous a manner as 
he had a right to do, and by which the Plaintiff was 
obliged to carry his coals, timber, &c, by a circujtous 
and inconvenient way.” *© Another count laid the 
way as a common and public King's highway, and 
averred the obſtruction as before.” 


The evidence iP the caſe proved, that i in fact the 


defendant had obſtructed, by laying on it ſeveral 
cart loads of ſoil and rubbiſh, and which had in 
truth produced the grievance to the Plaintiff com- 
plained of in the declaration. 


When the cafe was opened, Lord Kenyon ex- 
preſſed a doubt whether the adion was maintain- 
h Y able, 
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able, and whether the only remedy the Plaintiff had, 
was not by indictment, as a public nuiſance. 


. was. anſwered, by Erfhine. of. counſel for the 
plaintiff, that unqueſtionably for 3 a public nuiſance 
the remedy was by indictment only, unleſs a party 
had ſuſtained a ſpecial injury; and he cited Co. Lt. 


F 


56. 4. to that effect. But he contended, that the ob- 


ſtruction complained of by the declaration, was ſuch 
a particular and ſpecial injury and grievance, as en- 
ticled the party to his remedy by action. 


His Lordſhip ſaid, that the general principle 45 I 


the maintaining of actions for injuries of this defcrip- 


tion, was as ſtated by Mr. Exſtine, but he was of 
opinion, that the grievance complained of in the 


declaration was not of that deſcription which entitled 
the-party to maintain an action, that i it was an injury 
to the king's highway, a public nuiſance, and the 


party's remedy was by indictment only, and that the 


action therefore could not be ſuſtained. —He there- 
fore ordered the Plaintiff to be called. | 


Erfline, Mingay and Barrow for the Plaintiff. | 
Garrow for the Defendant. 5 


In the next Term Burrow moved * a new trial, 


on the grounds above taken by Er/hine, and cited 


Hart v. Baſſett, Sir T. Raym. and 4 Vin. 459. and 
Maynell v. Saltmarſs, 1. Keb. 847. But the Court 


concurred in opinion with the Chief Juſtice, and re · 


fuſed the rule. 


Vide Iveſon v. Mawes) I Salk. 15. Where on this: 


queſtion the Court were divided, HoLT,'Ch. J. and 
RoxesBy, Juſt. holding that the action was not 
maintainable, Tux rox and GouLD, Juſtices, contra, 
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SiTTINGS AFTER TERM 
AT GUILDHALL. 


* 


Weluſiey, CHAMBERS v. GRIFFITHS & al.“ 


Ju 1 


A SSUMPSIT for money had and received, 
dm * with the uſual money counts 
purchaſer of ſe- 5 * : 


ee call Plea of non aſſump/it. 


be deemed an 


entire contrat; The action was brought to recover the amount of 
and if the ſeller | 


fails in making a depoſit made by the Plaintiff, on a ſale by auction, 
| Ren Ai of ſeverat houſes of the Defendants. 


ind the contra and refuſe to take the others. 

The caſe in evidence was, that the houſes in 
queſtion, had, with ſeveral others, been put up by 
public auction, in diſtin lots; the Plantiff had bid 
for three of theſe lots, which had been knocked down 
to him, and he had paid the depofit for them re- 
quired by the conditions of fale. 


One of theſe conditions was, that the purchaſer 
was to have a good title made to him, within a 
month after the fale. Within the month the Defen- 
dant ſent an abſtract of the title, but it was to one 
of the houſes only. The Plaintiff inſiſted upon 

having a title made to him for the other two houſes, 
or of reſcinding the agreement for the whole pur- 
chaſe. The Defendants were willing to ſuffer the 
Plaintiff to abandon his purchaſe of the two houſes, 
| to 
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to which they had not ſent an abſtract, but inſiſted 


on holding him to his agreement for the houſe to 
which they had ſhewn a good and ſufficient title. The 


plaintiff refuſed thoſe terms, and brought his action 


to recover back the whole of the depoſit money. 
The defendants paid into Court the amount of 


the depoſit paid to them for the two houſes. The 


plaintiff proceeded i in this action for the remainder. 


The queſtion therefore was, whether the plain- 
tiff had a right to conſider the contract as at an end, 


and to recover his depoſit for the houſe, to which the 


defendants had made a title, the defendants having 
failed in making any title to the others. 


Per Lord KERN Vo. When a party purchaſes 15 


ral lots of this deſcription at an auction, it muſt be 
taken as an entire contract; that is, that the ſeveral 
lots are purchaſed with a view of making them a 


joint concern. The ſeller therefore ſhall not in 
caſe of any defect of his title to one part, be allowed 
to abandon that part at his pleaſure, and to hold 


the purchaſer to his bargain for the reſidue. From 


ſuch a doctrine much injuſtice might reſult, as the 


part to which the ſeller could not make a title, 
might be fo circumſtanced that without it the other 
parts would be of little, or perhaps of no value; or it 
might leave it in the power of the ſeller, or any 
other perſon who might come to the poſſeſſion of 


ſuch part, to deprive the purchaſer of every degree 


of enjoyment, or beneficial uſe of that ur which 
he had purchaſed. 


His Lordſhip added —That a caſe under circum- 


nc. preciſely ſimilar to the preſent, had been de- 
cided 
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dded before him, when he was maſter of the Rolls 
That, on that eaſe coming before bim, he had found 
that his predeceffor there, Sir Thomas Sewell, had 
ruled, contrary to the doctrine he was now deliver. 
ing, but that he at the Rolls had over · ruled Sir Thema; 
SewelPs determination with the 1 orga 
of the ba. , 

In the preſent caſe therefore as the defendants 
had failed in making any title to the two lots in 
queſtion, that the Plaintiff had by law a right to 
reſcind the agreement as to the whole, and of courſe 

to recover his depoſit. 
The Plaintiff had a verdiQ. 
Erfeine and Baldwin for the Plaintiff. 


| Garrow and Lawes for the Defendant. 
: — e 2 


* 


DRUMMOND v. DEE. 


* 


Same day. 
Where a party 8 was an action for money had and received. 
— Defendant pleaded the general iſſue. 


gages with anc- * 


CTY I be adtion was brought to recover back from the 


by hin in uch Defendant the amount of ſeveral premiums paid by 
buſineſs is not the Plaintiff to the Nen, for "Oy ander 


recoverable in 


1p Alus in the fate lottery. 
fa be ignoran drawn in by ths craft or impoſition of ſuch perſon. - 


The counſel for the plaintiff relied on ih caſes of 
8 Galightly, 2 Black. Rep. 1073, and Jaques 
v. Wiily, H. black. Rep. b5· S. P. They proved clearly - 
ſeveral illegal inſurances made, and ſeveral ſums 


. 
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paid by the Plaimiff to the Defendant, on account 
of them; but in the courſe of the evidence it came 
ont that the Plaintiff was connected with tlie Defen- 
dant in theſe ſeveral illegal infurances, that he kept 


2 houſe where illegal policies on numbers in the 


lottery were made, on account of the defendant, and 


dant and for which the preſent action was brought, 


were the ſums paid by the different, perſons making 
the inſurances as premiums on the policies. 


The coumſeł for the Defendant, upon this evidence 
contended, that the plaintiff could not recover; Firſt, 
on the ground that the money for which the preſent 


ackion was brought, was not the plaintiff's own 


money, but paid by others to him on account of the 


defendant ; But ſecondly, That taking it to be 
paid by the defendant on his own account ; that it 
was paid in conſequence of an illegal tranſaction, in 
which both parties were implicated, and therefore 
came within the principle of the caſe of Browning 
v. Morris, Cowp. 790. and within the rule of law, 
that in pari delifto melior eft conditio Defendentis : But 
that at all events the plaintiff being a particeps 
criminis, could not have the aid of the court to aſſiſt 


hm in the recovery of ay _— n en * 


ſoch citcumſtances. 


Lord KEN VON faid, that the idea of a 8 Fo 
minis being in no caſe owes to recover, was too ge- 


nerally put by the defendant's counſel; in this reſpect 
thatif a perſonisignorantly engagedi in an illegal tranſ- 


action, * means of the impoſition or coals of another, 
and 


that the ſums which he had paid over to the defen- 
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and pays his money in purſuance of it, that in fuch 
caſe, though the party was particeps crimins, he 
would allow him to recover back his money which he 
had ſo advanced, as having been obtained from him, 
through ignorance and fraud : but that where a perſon 
knew that be was violating the law, when he:engaged 
in ſuch illegal tranſaction, in ſuch caſe, the party 
ſhould not be allowed to recover back his money 
from the perſon who was a particeps criminis. * That 
in the preſent caſe, the plaintiff knew that he was 
violating a poſitive law, -which prohibited ſuch in- 
ſurances, aſſiſted the defendant in ſuch illegal tranſ. 
action, and the money was the price of ſuch breach 
of the law. That the plaintiff therefore could not 
maintain the action. 1 


The plaintiff was 06 
Garrow and Baldwin for the plaintiff. 


Erſkine, for the ae. 


* 


en, Wiso et al“ Aſſignees of WARNER v. 
8 Nox MAN, Sheriff of KEN T. 


In an action by HIS wag an action of qſſumpſit brought by 
z bankrupt, to the plaintiffs as aſſignees of Warner a bank- 


| receverfrem the 


Weriff, money TUPt, to recover from the defendant a ſum of mone) 


levied under an which had been levied by him under an execution 


| ſequent to the againſt the bankrupt, at the ſuit of one Jobnſon, aſter 


a& of bank- 
ruptcy ; the an act of hankruptcy committed. 
Plaintiff muſt 

give in evidence 


the fe. 138 er the warrant dire by the Defendant tothe Rur 2 levy 
The 


EASTER TERM 34 GEORGE III. 
The Plaintiffs proved the taking and the ſelling 
of Warner's goods by a perſon reputed to be an of- 
ficer of the ſheriff of Kent, and an act of bankruptcy 
committed by Warner antecedent to this execution 
and levy, and would then have cloſed their cafe. 


Mingay for the Defendant, infiſted that if the 


Plaintiff could not carry his caſe farther, he muſt 
be nonſuited: he contended that there was no evi. 
dence whatever, which- in any manner brought'the 


. caſe home to the Defendant; that in order to 


maintain this action againſt the ſheriff, the money 
_ ariſing from the ſale of the bankrupt's effects, muſt 
be proved to have come to his hands: and that for this 


purpoſe it was neceſſary to prove a writ of f. fa. di- 


rected and delivered to the Defendant as ſheriff, or 
at leaſt to produce the warrant directed by him to 
the officer under which the goods have been levied. 


Lord Kenyon ruled, that ſuch evidence was neceſ- 
ſary, and ordered the Plaintiff to be called. 


Erſkine and Gibbs for the Plaintiff. 
 Mingay and Marryat for the Defendant. 


Rousk, Executor v. REDwooD. 


fendant, as the indorſer of a promiſſory note. 


185 


| ; June 13td, 
HIS was an action of afſump/it againſt the De- Any admiſſion 


of a demand, or 
confeſſion to 
that effect made 


by a Defendant, when he is arreſted, and is ignorant whether he is bound by law to the pay- 


ment of the demand or not, is inadmiſſible evidence to charge him. 


The note had been diſhonoured by the drawer, 
and due notice not having been given by the holder 
to 
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to the Defendant the indorſer, be was by reaſon of 
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their laches diſcharged. 


The Plaintiff was aware of the ecyabance of 
want of notice, and therefore endeavoured to avail 
himſelf of a new promiſe, as à waiver of his laches. 


The evidenee to prove this new promiſe, was the 
bailiff who had arreſted the Defendant in the pre. 
fent action; he ſwore, that on his arreſting the De- 
fendant, he had faid, © that it was true the note had 


| his name on it, but that ny; though he 


wiſhed for time to pay it 
The counſel for the plaintiff contended, that this 


| was a new promile, and a waiver of the laches. 


Pier Lord Kenyon. When A perſon i 1s arreſted and 
at the time ignorant of his rights, or whether he is 
bound by. law to pay the demand or not, and under 
ſuch circumſtances makes any confeſſion, and leem- 


ingly admits the demand, ſuch admiſſion ſhall not be 


allowed to be given in evidence to charge him. 
Erfkine and Wigley for the Plaintiff. 
Mingay for the Defendant. Nee 


END OF EASTER TERM. 
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C 


THIRD SITTINGS IN TERM 
Ax GUILDHALL. 


4 . 


Corr Ius v. RYBZOTr. 


H 18 was an action of debt on bond. 1 ad 
— for the perform 


The defendant craved cer, and ſet out the ance of cove 


nants in a leaſe, 


bond and condition, which appeared to be for the judgment and 
ſuggeſtion of 

performance of covenants in an indenture of leaſe damages to be 

therein mentioned, between the Plaintiff and a third rage 7 


; ; che leaſe need 
perſon; he then pleaded a ſham plea of Judgment — 
recovered, to which was the common replication of 


nul tiel record. Demurrer and judgment for the 
Plaintiff. 


Under ſtatute 8 & 9. W. 3. cb. 10, the Plaintiff 
ſuggeſted a breach of covenant, in the indenture of 
leaſe referred to in the condition of the bond, which 

| was 


14 
{ 
+? 
1 
4 
kf 
> 
f 
1 
ts 
* 
1 


LY — _- 
— — — 


158 


vas non payment of rent by that third perſon, upon 
which a writ of enquiry iſſued, under the ſtatute, in 


| was not alſo obliged to prove the execution of the 


dant having ſet out the condition of the bond in 


formance of covenants in ſuch leaſe, was eſtopped 
from faying that the leaſe was not duly executed. 


ſuggeſted. 


CASES AT NISI PRIU 8, 


order that the jury might aſſeſs the damages really 
ſuſtained. | 


This writ of inquiry is under the ſtat. to be exe- 
cuted before the judge of aſſize or niſi privs, and 
now ſtood in Lord Kenvyon's paper for trial. 


It became a queſtion at the trial, whether it was 
incumbent on the Plaintiff to prove more than the 
damage as ſuggeſted on the record, or whether he 


indenture of leaſe ſet out in the plea, by the ſub- 
{cribing witneſs. - * 


Lord Kznvon ruled, that it was not neceſſary to 
prove the execution of the leaſe, for that the Defen- 


his plea, which ſtated the bond to be for the per- 


The Plaintiff had a verdict for the rent arrear, as 


Barrow for the Plaintiff. 
Brewer for the Defendant. 


'C 
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LAST SITTING IN TERM 
AT WESTMINSER. 


_ > 
\ 1 
. - « 


Knox v. WHALLEY. 
A SSUMPSIT for a taylor's bill. 
| Plea of non aſſumꝑſit. 


The evidence- on the -part of the Plaintiff was, 
that ſome time before, a bill amounting to 74/. for 
cloaths, Sc. furniſhed by the Plaintiff, had been de- 
livered to the Defendant, and that he had given the 
Plaintiff in payment, a bill of exchange, drawn by 
him on Lord Maſſarcene for 84/. and had received 
the difference ; that that bill not having been paid 


Where an ac- 
count for goods 
fold, is ſettled, 
and the party 
gives a bill of 
exchange for 
the amount, but 
which bill is not 
paid, on an ac- 
tion brought, 
the party cannot 
go into evidence 
to impeach the 
chargesin the - 
firſt account 
which has been 
ſettled. 


| when it became due, the preſent action was brought 


for the ampunt of it, and for another ſum due to the 


Plaintiff, for cloaths furniſhed to the Defendant ſince _ 


the bill of exchange had been given. 


At the trial, the Defendant was proceeding to 
impeach the Plaintiff *s charges, for the ſeveral articles 
contained in the firſt bill of 944/. This was obje&- 
ed to by the counſel for the Plaintiff, who contended, 
that as to that demand all matters muſt be held to 
be concluded by the giving of the bill of exchange, 
and that the items could not therefore be impeached. 


It was ruled by Lord KEN Vo: That up to the 
time of giving this bill of exchange, all matters 
muſt 


mu ww r | 
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r 


clan A Net . 


muſt be e as ſo far cloſed, 2 i ſhould 
not be in the power of the Defendant to rip up ac- 
counts, which had been fo Tettled, Hor ſhould he be 
allowed to go into evidence, of any of che articles, 


previous to that time, 'having been exorbitantly or 


unreaſonably charged, but that the piving of the 
- bill muſt to that effect, be taken as Fran evi. 
dence of the ſum due at that time. 


Erſkine and Baldwin for the Plaintiff. 
Garrow for the Defendant, | | © © ve : 
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Fahy x0th, | Berens ou v. Je, mh. 
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—_—_— i all bi the fe ue v ce e 


So 


lea of Not Gully. 


1. PIT 


The eee . the Plaintifs 1 


brought an action of debt againſt one Davies 


fer the penalty of a bye law of the company, for 


expoſing meat to ſale on a Sunday, had recovered a 
verdict againſt him, and bad charged him in-execu- 
tion for the debt and coſts. It then ſtated that the 


Defendant had-voluntarily permitted the Defendant | 


in that action to eſcape, and to go at huge, wan 
the rules of the priſon, &'c. GC . 


To 


T4 x + 2: #- * 4 7 TA 


aun eas www caucus acc Mel 
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Jo prove the eſcape, a witneſs was called, who 
was the beadle of the butchers' company. 


He was aſked on his Yoire dire by Bearcroft " In 


counſel for the Defendant, if he was not free of the 
Butchers Company? He anſwered that he was not 


tben, that he had been free of the Company, but had 


been disfranchiſed : He was then aſked, if the dis- 
franchiſement of members was not regularly entered 
in the company's books? He anſwered that he be- 
-lieved it was. 


 Bearcroft then inſiſted, that the bockt of the Com- 


pany wherein the witneſs's disfranchiſement had 
been entered, ſhould be produced by the Plaintiff, 
in order to render the witneſs competent, by ſhewing, 


by the beſt evidence, his diſability from intereſt re- 


moved. 


Lord Lanron over-ruled the objection; he ſaid is 
the objection of the competency of the witneſs, 
having ariſen out of an anſwer to a queſtion put by 
the Defendant's counſel, in which he had admitted, 
that at one time he had been, incompetent; that he 
ſhould be allowed to reſtore himſelf to competency, 
by the ſame means; that was, by ſtating by parol 
either as part of his anſwer, to che queſtion ſo put, 
or to one put by the Plaintiff's counſel, whether he 
was then disfranchiſed or not. 


Having ſtated that he was then actually disfran- 
chiſed, his teſtimony was admitted. 


* Mingay and Lambe for the Plaintif. 
; -Bearcroft, Erfhine and Garrow for the Defendant. 
M | 


* 8 * 
„ 


161 


a CASES AT MI PRIUS, 


T., Howes v. MARTIN. 


MLA als wes iis. ich 
; 


Juy * 


When 8 SSUMPSI T for money laid out and expended, 
brought againſt to the uſe of the Defendant, with the com- 


to be defended ended, mon counts. 

in which action 

he is concerned, and may be benefited by the event ; and fuch is n ant haguery tak 
he is liable to pay the expences of the defence, nor is it within the ſueute of Frauds, in ſuch 
Gale re to n 1 in writing. 


Plea of the general iſſue, 


The circumſtances of the caſe in evidence were, 
that the Plaintiff and Defendant having lived 
in habits of intimacy, the Plaintiff had been 
induced out of motiyes of friendſhip, and merely 
to accommodate the Defendant, to accept ſeveral 
bills of exchange, on his account. - Theſe bills had 
all been regularly taken up, when they became pay- 
able by the Defendant, except the laſt, which was 
for 2o/. This bill had come into the hands of one 
Greenfill, and the Defendant being unable to take it 
up when due, had prevailed upon Greenfitl to accept 
16. in part, and the Plaintiff's acceptance for 6 gui- 
neas being the balance of the bill, with the intereſt 
then due for the remainder. 


This bill for 6 gvineas not being 1 when due, 
Greenſill brought his action on it againſt Howes the 
now Plaintiff, as the atceptor in the Court of Com- 
mon Pleas. On the action being brought, the Plaintiff 
acquainted Martin with the circumſtance, and he de- 
ſired the preſent Plaintiff to defend the action, repre- 
ſenting to her that as ſhe had never had any conſidera- 
tion for the acceptance, that ſhe might ſafely do it. In 

| - | conſequence 
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conſequence of which repreſentation ſhe did defend 
the action, and Greenf// the plaintiff in that action 
obtained a verdict againſt her for the amount of the 
bill; which with the coſts amounted to 32/. To re · 
cover which ſum, the preſent action was brought. 

Gatrow for the defendant, upon this evidence ob- 
jected, that under the ſtatute of frauds this action 
was not maintainable, inaſmuch as there was no note 
in writing, and the object of the action was to re. 
cover from the defendant a ſum of money, which 
was the debt and coſts in an action againſt the 
plaintiff herſelf, on her own acceptance, and which 
therefore was to be deemed her own debt. He 
cited to this effect a caſe of Hitchcock v. Hicks, ſaid 
to have been decided before Lord Kenyon, at the 
ſittings after Hilary Term preceding, as in point. In 

that caſe the plaintiff and the defendant having 

made an exchange of lands, of which each were 
lefſees, and an action having been brought againſt 
the plaintiff, for waſte committed by the defendant 
on the lands which he occupied, in conſequence of 
the exchange, but of which the plaintiff was the 
leſſee, and a verdict having been obtained againſt. 
him for the injury, and damages recovered, and he 
having brought that action to be reimburſed the 
coſts incurred in that action, Lord Kenyon had 
ruled, that the action could not be maintained, thers 
ring been no note in Writing. 


li was anſwered by the counſel for the plaintiff, 
that in order to bring the caſe within the ſtatute of 
_ Frauds, that it ſhould appear, that the defendant 
M1. was 
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was called upon to pay a debt of the plaintiff's own; 
bur in the preſent inſtance the plaintiff never owed 
any; as the acceptance had been for the Defendant's 
uſe, not for her's, and the defence to the action un. 
dertaken for his beneſit. 


Lord Kenyon over · ruled the objection, and held 
chat the caſe was not within the ſtatute of Fraud. 
His Lordſhip ſaid, that in this caſe, it appeared that 
the plaintiff never had any conſideration whatever, 
for her acceptances, which were given merely on the 
defendant's account and for his uſe ; that the defence 
to the action on the note was on his account, and 
from whence he could have derived a benefit: 
that as he therefore was perſonally intereſted, and di- 

rected the defence to be made, by which he might 
have been benefited, that the money muſt be con- 
ſidered to have been laid out by the plaintiff on his 
account, and to his uſe, and that ſhe therefore was 
entitled to recover it back from him. 


Erſkine and Eſpinaſſe tor the plaintiff. 


_ Garrow for the defendant. 


Wedneſday, Borna v. SWINGLER. 

July, I6th. 

Where an ob- HIS was an action brought by the plaintiff, as 
jection to the 


competency. of aſſignee of a bankrupt. 


a witneſs ariſes 
out of his anſwer on a queſtion to his vie Aire, he ſhall by parol be allowed to reſtore himſelf 


to competency.— Though had the objection to his competency ariſen by any other means, the 
beſt evidence would be required 1 him to competency, and parol would be inſulicient. | 


A witneſs was called to prove the petitioning. cre- 


ditor's debt, which was by a note of hand. He was 
e aſked 
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aſked upon his voire dire, if he was not a creditor 


under the commiſſion? he ſaid that he had proved a 
debt under the commiſſion, but that ſince that time, 
he had himſelf become a bankrupt, and had obtain- | 


ed his certificate. 
Garrow objected; That the- fact of the witneſs* $ 


having obtained his certificate, could only be proved 


by the production of the certificate itſelf. 


nine in reply, cited thecaſe of the Butchers Com- 
pany v. Fones, ante 160, as Gs; _ the) ew 
dence was admiſſible. 


Lord KEenYoN faid, That 1 the rule, as there laid 
down, was the true one, that when the objection, 
to the competency of a witneſs aroſe from his anſwer 
to a queſtion on his voire dire, that he might in the 
ſame way do away the objection, and reſtore himſelf 
to competency by parol. But his Lordfhip added, 


that had the fact appeared in evidence in any 


other manner, as had the witneſs been proved by 
other evidence to have been a bankrupt, in ſuch caſe, 
it would have been neceſſary to have anſwered the 
objection by the beſt evidence, that i is, by ene 


tion of the certificate itſelf. 
Erſtine and . for the Plaintiff. 


Garrow for the Defendant. 


1 


$6. + _- - Gans r NISI PRIUS, | 


an 15 STEERS o. Lasurxv. | 

Where a broker  SSUMPSIT. on a bill of exchange by the 

— on | Plaintiff as indorſee, Oy. the Defendant, 
— —_ the PT 

actions for his 


principal, and the principal pa als tomy advanced, by à bill of exchange, an in · 
—— ona, the bill cannot recover on it. F 


The caſe in WT Loa at the trial was, that the De. 


fendant having been engaged in many ſtock jobbing 


tranſactions, had employed a perſon of the name of 
Wilſon, as his broker ; Wilſon had paid the differences 
with his own money, but ſome diſputes as to the 
amount of what he had paid having ariſen between 
him and the Defendant, they had agreed to refer the 
matter to arbitration, and the Plaintiff, together with 
two other perſons, had been appointed arbitrators. 
They undertook the arbitration, ' and awarded a 
| ſum of 306/. 125. 6d. to be due by the Defendant 
to Wilſon; this ſum was to be paid by bills at differ- 
ent dates, one for 1004/4, part of the above ſum was 
drawn by Wien on the Nefendant, and he had ac- 


ceptedit, Yilſon indorſed the bill to Szeers the Plain- 


tiff, and upon it the preſent action was brought. 


On the part of the Defendant, it was ohjected, 
that the Plaintiff could not maintain this action. 
That the bill having been given for a conſideration, 
which was contrary to law, and that known to the 
Plaintiff, he having been the arbitrator who had 
awarded that the money was due by the Defendant, 
that he could not maintain an aQion for it. 


It 


—— 1 — 8 
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Ie was anſwered by Er/kine for the Defendant, an. 
That under the authority of the caſe of Faicłney v. 22 


Reynous, 4 Burr. 2609, which had been adopted in e e 
the recent caſe of Petrie v. Hannay, 3 Term Rep. 418. nee an) cb 
that though the claim might ariſe out of an illegal — 33 
tranſaction in the ſtocks, if the party bringing the in caſe he is 
action had no concern himſelf in the tranſaction, — — to 
that he could maintain an action on it; and upon 4. N 
the principle of the ſame caſes he contended, that 
Wilſon having laid out his own money on account of 

the Defendant, that he could maintain an action for 

the ſum he had ſo paid on the Defendant's account, 
and a fortiori that the bill would be good in the caſe 
of the Plaintiff who was an innocent indorſee: But 

at all events he contended, that the demand having 

accrued in conſequence of a tranſaction which was 
only malum prohibitum, that the Defendant having 

agreed to refer the matter to arbitration, had thereby 


waived the illegality. 


Lord Kenyon ſaid, That if the firſt tranſaction 

was illegal, that the Defendant by agreeing to refer 

it, had not precluded himſelf from impeaching it, 

for as to that, the rule of law was, quod initio non 
valet, tractu temporis non convaleſcat. And as to the 
tranſaction upon which the note was given, that he 
was of opinion, that it was illegal, and ſuch as pre- 
cluded the Plaintiff from recovering. His Lordſhip - 
ſaid, that the caſes cited only eſtabliſhed, that money 


fairly lent by one perſon to another, who applied it in 


payment of money due, on account of prohibited 
ſtock- -jobbing traſactions, was recoverable ; but that 
here 


168. CASES AT NISI PRIUS, 


here the note had been given as payment for the 
differences ariſing from ſuch illegal tranſactions, and 


that known to the Plaintiff from his ſituation as arbi- 


trator between the parties, that he theydfores GP 
not recover on it 


His Lordſhip therefore ordered the Plaintiff | to be 
called. 


. Erſkine and Leach for the Plaintiff. 1 
Garrow for the Defendant. bie 
In the next Term, Eyſtine moved and obtained a 
rule to ſet aſide the non ſuit, but the Court without 


hearing the Defendant's counſel, diſcharged the rule. 
S. C. 6 Term Rep. 51. 0 5. 


# 


Downoa: & al.“ v. 98 Eſa. Sheriff of 


Same day. 


BEDFORDSHIRE. + 
Ar —_ ESP ASS on the caſe by the Plaintiff as 
Ds  affignee of a Pt. n the Defend- 
t ore 5 | 


ruptcy he t 


to the petitioning creditor above 1004. made before the ſuing out of the commiſſion, is good 
* to prove the petitioning 1 s debt. 


\ 


Plea of Not · guilty. 
The action was brought for the purpoſe of trying 


the right of the aſſignees of the bankrupt, to certain 


goods which had belonged to the bankrupt, and 
which had been taken under an execution agaivſt 
him, at the ſuit of another creditor ; the levy being, 


as the Plaintiff aſſerted, ſubſequent to an act of 


bankruptcy. 


The 


aus we Hyd pd — _ -* 
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The proof of the petitioning creditor's debt was, 
an acknowledgment made by the bankrupt himſelf 
to the witneſs, that he was indebted to the petition- 
ing creditor in the ſum of 106/. and upwards, but 
which acknowledgment was made by the bankrupt 
on the ſame day on which the act of bankruptcy was 
proved to have been committed. f 


The counſel for the Defendant objected to this 
evidence, inaſmuch, as by law the petitioning cre- 
dtor's debt ought to be prior to the act of bank- 
niptey. | 

Lord Kenyon MW Sek the inten,” * held 
tha the evidence was ſufficient, and that an ac- 
lere by the bankrupt, that he owed the 
petitoning creditor 1001. before the act of bank - 
rupto, made at any time before the ſuing out of the 
commiſſion, was ſufficient to ſupport the commiſſion. 


Gar and Lawes for the Plaintiff. 
Erſkine and Giles for the Defendant. 
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N this cab, which was an information againſt The informer 


+ the Defemant, for having naval ſtores in his RG 2- 40. 


poſſeſſion, contary to the ſtatute 17 Geo. 2. 40. and ood; 1 9 
9 S 10M, z. c. u. -A witneſs was called to prove — perſon de o 
the caſe, who apared to be the i inrormer, and was ores in his poſ- 


objected to as incOgpetent, on the authority of The nn; op 


competent wits ' 
King v. Blackman, V. 34 Geo. 3. 1ſt part of theſe 8 
caſes, fol. 9 2 2 X jection ariſing 
n 1 7A from intereſt, 
the ſtatutes hay- 
ing rnflited a pecuniary penalty, goes only to his credit. 


Lord 


| derive any benefit, and that was uncertain, as de 


July lith. 


Ap. uncertifi- 
cated baokrupt . 


map maintain 
an action for 
money lent. 


Buller 's N FF. 


152. 
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Court a power to inflict at their diſcretion, either 
à corporal puniſhment, or to impoſe à fine, in 


lending the money to the Defen 
tifieated bankrupt. 


CASES AT NISI PRIUS, 


Lord Kan vos ſaid, that fince the deciſion of that 
eaſe, he had conſidered of the objection to the com. 
peteney of the informer's being a witneſs, on the 
ground of intereſt : that the ſtatute having given the | 


caſe of conviction, and as it was only in caſe a 
fine was impoſed, that the witneſs could expect 


pending upon the judgment of the Court: That 
was now of opinion, that the objection went to 
credit, not to the competency of the witneſs, at 
that therefore his evidence Ne IT RN ade 
accordingly received his teſtimony. 


 Bearereft, Mi ingay and 1 Jer th re 
tion. 


Elin, for the Defendant. N . 


$ITTINGS AFTER TERM 
AT GUILDHALL | 


Eren: v. BROWN. | / 


„nis was an action of * rainy lent 

1 and advanced. e | 
- Plea of the general iffue, _/ 

It was proved, that the Plaigif at the time of 
| > was ebe 


For the Defendant it was 6 jetted, that this was 
ground of Nonſuit, as an /acertificated bankrupt 
could 


Bank. Law, had 
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could not maintain an action for money lent. That 


though the caſe of Chippendale v. Thamlinſon, Cotke's = 
eſtabliſhed, that an upcextificated 
bankrupt could maintain an action of aſſump, that 


that was for work and labour only, done after 
the bankruptcy, and went on the principle, that the = 


aſſignees could not hire out the bankropt, but that 
he was entitled to ſue for the profits of his perſonal | 
labour; but that here there was no pretexc for ſay- 
ing that this was a ſpecies of demand within the prin- 
ciples of the caſe of Ghippendale v. Thomlinſon, in- 
aſmych, as upon the face of the declaration it was for 
money lent, and proved by the evidence, that the 
demand had accrued on that account, that this there- 
fore was in fact the money of the aſſignees, for wh 
the bankrupt himſelf could maintain no action. 


Lord Kenyon faid, That in this caſe the lah 

ſubſequent to the bankruptcy, and for any thing that 
appeared, the money might have been earned by 
the bankrupt after his bankruptey : That if the law 
allowed him to maintain an action to recover what 
vas due to him for labour, that he was equally en- 
titled to maintain one for the money ſq earned by 
his manual labour, whieh he might have lent 
to a third perſon, and which might be perhaps the 
preſent caſe; and though when recovered, it would 
belong to the'aſhgnees, that in this caſe, and be- 
tween the parties ſo eireumſtanced, *. would not be 
| ſet up to bar this demand, | | 


The plaintiff had a verdict, | 
Shepherd for the pl aintiff. 
Reader for the defendant. 


— * 
infant, to re- 


cover money 


which he had 
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Balis row & al' Aſſignees of CLARK and 
IIS Bankrupts V. EASTMAN. 8 


g 


SSUMPSIT. for money. had and received 
to the uſe; of the, mn with the A 
money counts. TE 
The caſe as it appeared in evidence was, bit the 
defendant had been apprentice to the bankrupts be · 
fore their bankruptcy: that his principal employ- 
ment, while he was in their ſervice had been, in 
- paſſing the ſhips engaged in their trade at the Cuſtom 
Houſe, in making payments and receiving, money in 
that employment : but that in making out his returns 
'to them of the monies expended on that account, 
he had made many very conſiderable over-charges, by 
which he had defrauded them of a very conſider- 
able ſum of money; to recover back which was the 
en of the preſent action. | 


Mingay for the defendant, reſted his defence upon 
two points, the firſt was, that during the time 
that he had been ſo employed by the bankrupts, 
that he was an infant, and that therefore an 
action for money had and received, which was found- 
ed on a contract, could not be maintained againſt 
him. The, ſecond was the production of a re- 
ceipt in full of all demands, given by one Len- 
priere, who was joint: aſſignee with Brifow the 
plaintiff to the bankrupts, on which the counſel 
relied, that having been given under knowledge of 
all the circumſtances, it was a compleat defence to 
the preſent action. 


Upon 5 
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Upon the firſt point Lord Kenyon ſaid, That be Infants are lia- 


ble to actions 


was of opinion, that infancy was no defence to the ee but 


action: that infants were liable to actions ex delicto, as contrecs, un- 
though not ex contractu, and though the preſent ac- ran 
tion was in its form an action of the latter deſcrip- - 
tion, yet it was of the former in point of ſub- 
ſtance: that if the aſſignees had brought an ac- 
tion of trover for any part of the property em- 
bezzled, or an action grounded on the fraud, that 
unqueſtionably infancy would have been no defence, 

and as the object of the preſent action, was pre- 
ciſely the ſame, that his opinion was, that the ſame 


rule of law ſhould apply, and that infancy w was no 
bar to the action. 


Jo the ſecond. point reſpeQing the receipt the E 


evidence was, that the embezzlements and frauds evidence, when 
d 

committed by the defendant while i in the bankrupt's . 

employment, having been diſcovered, and he having — 


been charged with them, had confeſſed them, but ing been 
the parties, aliter 


pleaded inability to pay the whole and offered 20“. when given 
in ſatisfaction: That Briſ/ow, one of the aſſignees Tacwielge. 
and the now Plaintiff in the action, had refuſed to 

_ take it, but that Lempriere the other aſſignee had re- 

ceived the 200. which the defendant had offered, and 

had given him the receipt in full upon which the 

preſent queſtion aroſe, but with the expreſs diſſent 


of Briſtow. 


The counſel for the plaintiff contended; that in 
order to give a valid diſcharge of any claim due to 
the bankrupt eſtate, that the concurrence of all the 
aſſignees was neceſſary, and that the receipt there- 
tore of Lempriere could not operate to diſcharge 

the 


M ——_— r Nis FRIUs, 

the defendant without the concutrenee of the co. 
aſſignee. - 

Oke affignee of Lord Kenvon ſaid, That a receipt in full of all 
wa demands, when given with compleat knowled ge of all 
give 1 the circumſtances, was a concluſive bar to the action, 


due to the e and the party giving it ſhould not be allowed to rip up 


8 the tranſaction which had been ſo cloſed, and con- 
aſſignce ap- Cluded : But that in order to make ſuch receipt con- 
dluſive, it muſt be given by one having full authority 

to do ſo; that all the rights of property of the bank. 

rupt centered in the aſſignees, and though the act of 


one in receiving part of the bankrupt eſtate, might 


if fairly done, bind the eſtate by any diſcharge he 


might give for it, that it could never be, that where 


one affignee had ſhewn his expreſs diſſent, that the 
other might give a receipt, binding on the eſtate; as 

| ſacha conſtruction would enable one aſſignee, to dil- 
ſipate and deſtroy the eſtate, in deſpite of his brother 
truſtee: That as therefore in the preſent caſe the re. 


ceipt had been given without the conſent or concur- 
rence of the other aſſignee, and was in fact giving 


up a legal demand belonging to the eſtate, that it 
ſhould not avail to bind it, or to prevent the other 
aſſignee from recovering. 

The plaintiff had a verdiQ. 

Garrow and Lambe for the plaintiff. 

Mingay and Marryat for the defendant, 


— — © — > my 


2. 


* 
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Crrvers v. Buaun. — 7 5, 


EBT on a bond dated the 29th of Auguſt 3 n 
entered into by the defendant, as ſurety for one '* Mable. > 4 
Stephenſon, on his being appointed collector of the ſclment, is vo 


ob in 
watch-rate. for the united pariſhes of St. Andrew's noe 5 
Holborn, and St, George the Martyr. 5 „ 
ment, for em- 


| bezzlement of the ſums collected under it. 
Plea of nil debet. | 
The breach affigned was, that Stephenſon had not 


paid over the ſeveral fums of money which he had 
received as collector aforeſaid, Sr. 8 


Cliddon the veſtry clerk was called as a witneſs, to 
prove the facts of the caſe. He was aſked by Gar- 
row of counſel for the defendant, it he was not a 
pariſhioner, and liable to be rated to the payment 
of theſe rates of which Szephcn/on had been the collec- 


tor ?=He ſaid he was a pariſhioner, and he fuppoſed 
liable to be rated, but that it had never been the 


practice to rate the veſtry clerk. . Carrot then ob- 
jected to his being admitted to give evidence. 


Lord Kenyon ſaid, that merely being liable to > be * 22 
rated was not an objection. That in caſes on the 
poor laws, it had been fo ruled, and the caſes were 
preciſely parallel. He therefore admitted him. 


Erſkine and Gibbs for the plaintiff; 
Garrow and Walton for the defendant. ag 
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Rick et al' v. TopPpING. 


1 SSUMPSIT on a bill of exchange by the 


change may be plaintiff as indorſee, againſt the defendant 
prove that che as the acceptor. 
Edersee receiv- | 


ed it under an uſurious tranſaction, on receiving a releaſe from the acceptor. 


Ihe bill was for 200/. drawn four months after date 
by one Thomas Topping, in his own favour, on the 
defendant Timothy Topping, and accepted by him. 


Ihe defence relied on the part of the defendant, 
was, that the plaintiff had become poſſeſſed of the 
bill, by means of an uſurious tranſaction, viz. That 
in a pretended diſcount of the bill, the plaintiff 
had given part in money and 100. in woollen cloths, 
which were in fa& worth but 72/., ſo that he under 
colour of the pretended ſale of the cloth had taken 
uſurious intereſt. | 


To prove this tranſaction, Thomas Topping the 
drawer was called as a witneſs, he having been re- 
leaſed by the acceptor : he was objected to as incom- 
petent by the plaintiff's counſel ; they ſtated it to 
be a principle of law, ſettled by the caſe of Wallon 
v. Shelly, 1 Term Rep. 296. and adopted in a Diclun 
by Lord Kenyon in 3 Term Rep: 43, that a perſon 
who has put his name on a negotiable inftrument, 
ſhall never be allowed by his teſtimony to invalidate 

it: that though it had been allowed to admit the 
"drawer, on receiving a releaſe from the acceptor, to 
prove the want of conſideration ; that it had never 
gone the length of allowing a party to a bill of ex- 


change, 


—_— & aa_T4 . r —_ n 1 r 1 
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change, to impeach the conſideration in the man- | 
ner now attempted : that the witnefs was intereſted 8 
clearly. to deſtroy this note, which proof of uſury 75 2 
would do, and though it would not have that im- , ga f 
mediate effect from the preſent action as to him, it =nte97- | 
might eventually have that effect, as the Plaintiff if 
he failed in this action, would not riſque another 
againſt the witneſs, as drawer; and that as to the 
releaſe to him from the acceptor, that could have no 
manner of effect, as he ſtill would remain De to 
the Plaintiff as indorſee. 

Lord Kanyon over- ruled the objection, and held 
the evidence to be admiſſible; his lordſhip ſaid, that, 
as to the caſe of Walton v. Shelley, there had been 
different opinions about it, ſince, and as to the words 
imputed to him in the 3 Term Reports, he had never 
uſed them: that the verdict in this cauſe could not 
be given in evidence, in any action afterwards to be 
brought againſt the witneſs as drawer of the bill, ſo 
that he was completely unintereſted in the event of 
the preſent action, and therefore on his receiving a 
releaſe from the acceptor, was a competent witneſs— 
and his Lordſhip accordingly admitted him, 


To prove the uſury from an overcharge of the where goods 


are given in diſ. 


goods by the Plaintiff, much above their value, it was unt of a bill. 
given in evidence, that they were valued.in the diſ- g anos far 
count of tha bill at 93/. and that they produced _r 
when ſold but 127, But this evidence was vebutted . 

by ſhewing that the goods were really of the beſt uſury ws 
quality, ehoſen by Topping the witneſs, who had 3 

counted the bill, with particular care, and that the 

reaſon why they had produced on the ſale, a ſum ſo 

far bort of that at which they had been valued, was 


N that 
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they had been ſent to the auction room of Fellow; | 
and Myers, a place appropriated for bankrupt ſales, 
and notorious for ratfing money on goods, by neceſ. 
fitous perſons in trade, and that at ſuch places goon 
never brought their full value. 


In ſumming up the evidence to the jury, his 
lordſhip ſaid, that in diſcount of a bill a perſon 
may give goods in part, and that it ſhall not be 
deemed uſury, if the goods are charged at rather an 
high price, provided it is not ſo extravagant, that it 
appears to be for the purpoſe of reſerving exorbi- 
tant intereſt, under cover of it: that it was the pro- 
vince of the jury to decide, whether on the evidence, 

the difference in, the value of goods charged in the 
diſcount, and that which they ſold for in the hands 
of the party who took them in diſcount, was ſuch 
as would warrant them to ſay, that the value was fo 
much overcharged, as to ae that it was a cover for 
uſury. | 


'The Plaintiff had a verdia for 180!. 


Erfline and Eſpinaſſe for the Plaintiff. 
(GarriWw and Ma: ryat for the Defendant. 


' Monday, ' 8 | 

July 20th LLoYD V. WILLAN. 5 
Where nes IS was an ation on the caſe againſt the 
party in a cauſe | . | 

© HY Defendant, as the proprietor of the Leeds 


other party to * ; 
Cette fe i an waggon, brought to recover from him the value of.a 


aſhdavit is nti 8 
aaf n Parcel Tent. by the Plaintiff, by that conveyance, 


facts which are be delivered at Baldock 1 in Hertfordſhire. 
diſputed, and . 


the aſſidavit is 
made; it ſhall bind the party, nor ſhall he be permitted to diſpute the queſtion by a trial. 


The 
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The pareel in queſtion” had been ſent by the 


Plaintiff's s porter, to the waggon office of the De- 
fendant ; and it being en he had left i it 90001 
the porter of the inn E ltr 1 = 


The only queſtion | in the eaſe reſpected the deli. 
very; the porter of the Plaintiff affirming that he 
had delivered it as above ſtated, to the Defendant” 8 
porter, which he denied. 


While the ſuit wag Jepenging, he attorney for 
the Defendant propoſed to the Plaintiff's attorney, 
that if the Plaintiff's porter would make an affi- 
davit, that he had delivered the goods to the De- 
. fendant in the manner ſtated, that his client ſhould 
pay the value of the parcel, without further trouble 
or proceeding in the aftion.—The Plaintiff's porter, 
on ſuch propoſal, did make the affidavit required: 
but on the circumſtance being communicated to 


the Defe dant, (the offer having been made by his x ©: 
attorney without his knowledge); he refuſed to 


be bound by it, and infiſted on trying the cauſe. 
' Erſkine for the Plaintiff, infiſted, that this pre- 
cluded the Defendant from going into any caſe 
he ſaid that Lord Mansfield had ruled, that where a 
party offers to ſettle an action on the terms, that 
the witneſs who was to prove the - caſe would make 
.oath' of the fact, which was the foundation of 
demand, that that ſhould conclude: the party: 
who had-made the porn, and bind him to abide 
er 0 


Lord Kenyon raid, that he was of the ſame opi- 
nion—that to make A propoſition. _— as s the pre- 
9 * 1 "ſents 


it neceſſary to prove 
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ſeat, and afterwards to tecede from it, was 8 ma/a fides, 

but that beſide that, it might be turned to very im - 

proper purpoſes, ſuch as to enrap ibe witneſs, or ta. 

find out, how far the party's evidence would 8⁰ in 

ſupport of his caſe.— He therefore was of opinion, 

that the Defendant ſhould be bound by it, and pre- 

| cluded from going into any evidence whatever on 

the caſe. : 

The Plaintiff had a verde. 

Erfline and Reader for the Phintiff. 


 Mingay and Baldwin for the Defendant, 
2 | act 7 ; 


SMITH et al v. Carts. 


Where a bill is tas Auen againſt the Defendant as ac- 
ZEN. ceptor of a bill of exchange. 
a ſubſ, 


— os 11 pecial indorſement reſtrain its general nego ability, ſo far às to. make 
hand-writing of fuck ſpecial indorſee, where the aRiod is by a ſub- 

ſequent bona fide holder. 
The bill was drawn.in favour of Li/le and Co. and 
they had indorſed it to Suriees Burden and Co, who 
had indorſed it to one Fack/on ; the firſt indorſement 
was. general, but the indorſement to Fackſon by Sur- 
tees Burden and Co. was a ſpecial one, wiz. Pay the 
contents to J. Jactſon or order.” 


Fackſon was the receiver general of one of the N 
thern counties, and kept an account with Murr, ; | 
inſon and Co.: This. bill had been ſent among 
others to Muir, Atkinſon and Co. deſiring them to 
get it diſcounted. any where, provided it did not 
come to the Bank of Exgland, but there was no 
evidence of any indorſement by Jackſon on it. 


Muir, 
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Muir, Akinſm and Co. diſcounted it with the 
' Plaintiffs who were their baakers. 


Muir and Atkinſon became bankrupts, and Pon 
after Jackſon alſo became a bankrupt ; and this de- 
fence was in fact by his aſſignees, on the ground, 
that the indorſement to Fack/on being ſpecial, thar 
it reſtrained the farther negotiability of the bill, and 


dorſement was proved. 


For the Plaintiff it was contended, that the firſt 
indorſement being general, that the bill thereby 
acquired a general negotiability, nor could it by any 


ſubſequent indorſement be reſtrained, and that how. 


many names  ſoever appeared on the back of the 
bill, or however many ſpecial indorſements ſach as 
the preſent, that the bona fide holder might ſtrike 
out the names of all the intermediate indorſers, and 
prove only. the firſt indotſement, in order to entitle 


him to recover. | 
The counſel for the Defendant inſiſted, that its ne- 


gotiability could at any time be reſtrained, and cited 


Ancher v. Bank of England, Doug. 61 5. as deciding 
the point: but they further preſſed as a general 


queſtion, the propriety of admitting ſpecial indorſe- 


ments, for the purpoſe of greater ſeeurity, in remit - 
ting bills of exchange by poſt, to which the re- 
friction contended for would greatly contribute. 


The counſel for the Plaintiff admitted, that the 
payee might reſtrain the negotiability of a bill, by 


A ſpecial indorſement, but contended that it was con- 
lined to "_ and did not extend to any fubſequent 


'v 


the Plaintiff's right to recover, unleſs Jackſon's in- 


indorſer, 
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indorſer, and that the caſe ited of Ancher v. Bank of 
England, eſtabliſhed that point as to the payee only. 

Lord KEN VON ruled with the plaintiffs, he ſaid 
that the doctrine contended for by the defendant's 
counſel, was not ſupported by any caſe, and that it 
would clog the circulation of bills of exchange, if 
by indorſements of this ſort, where there might be 

. ſeveral, the holder was obliged to prove the hands. 
writing of the ſeveral indorſers: That a bill being 
payable- generally to a payee or his order, when he 

to whoſe order only it was payable by a blank in- 
dorſement, ſent it into the world, that he meant it 
ſhould have a general circulation, and any perſon to 
whoſe hands it came bon fide, by proving the hand- 
writing of- the payee, entitled - himſelf to ſue; that 
as this gave him a legal title, he might ſtrike out the 

names of all the intermediate indoWers, whether the 
indorſements to them were ſpecial or not. 


The plaintiff had a verdict. 
Erie, Gibbs and Pearce for the plaintiff, 
Lau and Chambre or the defendant. 


Tueſtay, WiIISsroR p et al. v. Woop. 

July 21t. | | | 
In an a8tion by HIS was an. action for goods ſold and delivered. 
3 The per of the goods was in April, 1992. 


if one of them 

Joins in the acti- 

on, who at the time of the contract was not a partner, but who aſterwards becomes ſuch, and 
by agreement 2 the partners was to have a ſhare in the profits, from a time recediug 
the contract; the plaintiffs ſhall be non-ſuited, for the contract * relate to the time of 
making ic, at which time he was not a partner. Y 3s * 


It 
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It appeared in evidence, that in the beginning of 
the year 1792, the plaintiff Wilsford, had carried on 


buſineſs with one partner, but in Auguſt 1792, a perſon. 


of the name of Campion, had been alſo admitted as a 


partner, but by a agreement under the articles of co- 
partnerſhip, he was as to profit and loſs: to be 


deemed a partner from the firſt of January preced- 


ing, and he, together with Wilsford and the other 
partner joined in the preſent action, and were the 


plaintiffs on the record. 


2 The counſel ſor the defendant, upon this evidence 


inſiſted that the plaintiffs ſhould. be non-ſuited, as 


on. wy 
Per Lord Kenyon, The plaintiffs muſt be non- 
ſuited; at the time the goods were furniſhed, Campion 
was not a parther, the agreement that he ſhould 
be held to be a partner from the firſt of January pre- 
ceding, only reſpected the parties themſelves, not 


third perſons, nor could they by ſuch agreement give 
a right of action, which did not ſubſiſt at the time 


of the contrad made. In April, 1592, Campion not 
being a partner, there was no contract with him, and 


he has therefore improperly joined in the action. 
Erſkine and Baldwin for the plaintiff, 
| Garrow and Marryat for che Defendant. 


the contract proved, was different from that declared 


- 168 


Same day. 
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THomesoN v. Mir s. | 


—— HIS was an action on the caſe . to 
| ſpe@ingthepur- recover damages, for the breach of an agree. 


houſe, the decla- ment, to complete the purchaſe of certain premiſes, 


Kate ther call. comptiſing an iron-foundery, dwelling-houſe, ec. 


— repreſents= whieh the defendant had purchaſed at a public ſale, 
the time of the 

ſale, ſuch as that the houſe was in repair, hy where the ide guamiend of 6 
agreement. 


in an action for 
1 


The particulars of ſale deſcribed the houſe, foun- 
dery, Sc. as being in thorough repair, held under a 
leafe of which 40 years were unexpired, with a cer- 
tain right of cartway for 24 years. 


The declaration only ſet out ſo much of the agree · 
ment as reſpected the purchaſe of the foundery, 
houſe, &c. but ſtated no part of that reſpecting iti 
being in repair, or reſpecting the right of cartway. 


Mingay for the defendant objected, that the whole 
being an entire purchaſe, under certain particulars 
compriſed in the agreement, that the whole ought to 
have been ſet out in the declaration. 


8 Lord Kzxron over- ruled the objection; he faid 
that the material part, and upon which the plaintiff's 
action was grounded, aroſe on the purchaſe of the 
foundery, houſe, &c. and that the circumſtance of 
its being in repair, was a mere collateral matter, and 
that of the right of way, an eaſement merely an- 
nexed to the houſe and foundery, and ſo need not 
be ſtated in the declaration. 


it 
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It was admitted, that in order to ſupport the pre- 
| ſent action, it was incumbent on the Plaintiff to ſhew, 
that he could make a good title to the ſeveral matters 


as fold. 


To prove the right of way, the plaintiff produced Wi —— 222 
the deeds, by which the right had been granted, and . or ſock, 


iven, and leedsby which 
inted out the clauſes by which it was given, and deed by whi 


which right had been enjoyed by the plaintiff, | been granted, 


 Mingay for the defendant objected, that the deeds = wh Level 
themſelves ſhould be firſt made evidence, by N — wit- 
ducing the A etrR witneſſes. 


Lord KEN VOM ruled it not to be neceſſary —He 
ſaid he would never allow it, that where the queſtion 
was reſpecting a title, that the party ſhould be called 
upon to prove the execution of all the detds, de- 
ducing a long titly : that it was never mentioned in 
the abſtract, or expected in making out a title in any 
caſe of a purchaſe, more particularly where poſſeſſion 
had accompanied them : he therefore admitted them 
without proof of the execution, 


Io prove the duration of the leaſe, as repreſented a 


in the particulars of the ſale, the leaſe itſelf was pro- or ary intereſi. 
and at the time 


duced, and it was found that in point of fact, there bas no title, or 


were but thirty. nine years unexpired, though the par- e | 


ticular expreſſed that there were forty; but by an 3 


agreement indorſed on the leaſe the leſſor had thereby —— 
agreed to add one year, to the unexpired term; ſo that The ee . 


there were in fact forty years to come bor this agree- — =] 
ment by the leſſor was dated after the action brought. ent, and if a 


action is 
This was objected to as fatal, the term ſold, not i — kee 
being the true one: and it was ſtrongly inſiſted on, — 
time a * is is a — anſwer — 


that 


Where a ſhip 1s 
freighted by the 


The months are 
calendar not lu- 
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that the enlargement of the term being made after 
the action brought could not cure it. 


Lord Kenyon ſaid, that it had been Minh ad- 
judged, that if the party ſells an eſtate, without hay. 
ing title but before he is called upon to make a con- 
veyance, by a private: act of parliament, gets ſuch 
an ellis as will enable him to make a title, that that 
is ſufficient : that here the plaintiff being enabled 


to make a Us and the defendant never having ap- 


plied for i ity that he ſhould not be allowed to ſet up 


againſt the plaintiff, a want of title, though the 


power of making that title was obtained after the 
action brought; his Lordſhip therefore ruled, that the 
evidence offered, was ſufficient to ſupport the action. 


The agreement by the leſſor to allow the year in 
enlargement of the term, was not by deed. 
Mingay objected that it ſhould have been ſo. 


His Lordſhiy ruled, that referring to the leaſe, it 
was ſufficient without being by deed. 


Erſkine and Baldwin for the plaintiff. 
Mingay and Lawes for the defendant. 


— — — 


JoLLy v. YouNns. 


HIS' was an action on a charter party by which 


the plaintiffs chartered a certain ſhip, to per- 


form a voyage to Leghorn at —/. per month. 
The plaintiff claimed a freight, for twenty-two 
months, calculating them as lunar months. 


This 


ca 


ch 


al 


re 


Vi 


Ul 
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This was reſiſted, and it was contended that ſuch 
calculation ſhould always be by calendar months. 


Lord Kenyon left it to the jury, how the mer- 
chants eſteemed ſuch contracts. | 


The jury (a ſpecial one) ſaid the e was 
always by calendar months, and his Lordſhip di- 
rected them to eſtimate the damages accordingly. 


Erſkine and 
Bower and Giles for the defendant. 


for the plaintiff 


Lr SAGE v. CoUs$MAKER and Others T. ay, 
Executors. 


3SUMPSIT for wath and labour, x with the where no de- 


mand has been 
uſual counts. made in the teſ- 


|  tator's life-time, 
for ſervices performed, how far a legacy left ſhall be taken as _—_— a claim for ſuch ſervices. 


The defendants were the executors of one Fan- 
veyhever. 


The plaintiff was a ſtock broker, and in the life- 
time of the teſtator, had tranſacted all his mo- 
ney concerns to a conſiderable extent; it was alſo 
given in evidence, that he had been employed by 
the teſtator in ſeveral matters, ſuch as keeping 
his books, tranſlating his letters, &'c. and that he 
was alſo in the habit of doing for him ſeveral acts of 
attention, and rendering him many ſervices of that 
nature. — 
| The 


. 
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| The defendants reſiſted the plaintiff's demand, oy 
the grounds, that the teſtator being a man of very 
great wealth and uncommon parſimony, a ſoreigner, 
and without relations, that the ſeveral ſervices upon 
which the plaintiff grounded his action, were gra. 
tuitous, and done ſolely with a view to 4 legacy oy 
the teſtator's death. 


It was further relied on, that a bill = 1 
by the executors, all the creditors of the teſtator' 
eſtate had been called upon under a reference to: 
Maſter in the Court of Chancery, to put in theit 
ſeveral claims, and that the Faintiff having made 
his claim, the Maſter had diſallowed it. 


Erſtine of counſel for the defendants, then con. 
tended, firſt that the legacy muſt be taken as a com. 
pleat ſatisfaction; and ſecondly, that the reference to 
the Maſter muſt be conſidered as the referring of 
claims to an arbitrator, and he having awarded no- 
thing to be due to the Plaintiff, that it was A com- 
pleat anſwer to the caſe. 


He then gave in evidence the payment of a legacy 
of 4001. to the Plaintiff, under the teſtator's will, 
and alfo the Maſter's report, by which he diſallowed 
the Plaintiff's claim againſt the eſtate, 


iſhe Maſter's Lord KEN VON ruled, That neither was an anſwer | 


report does not 


conclude a party to the Plaintiff's demand ; that a legacy was never 
rom rag ® deemed a ſatisfaction for a legal demand, when that 


a, for any 
claim upon W 3 RR Tor 
hich the Mar. demand was unliquidated at the time of the legacy 
Yor 1 de- given, nor where it was given before the time when 
( ded. ; 

| the demand accrued, or the debt was contracted, un- 


leſs it was expreſsly ſaid in the will, that it ſhould 


be 


U 
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be a ſatisfaction; that nothing in this caſe appeared 
which could operate as an ademption of the legacy; 
as to the Maſter's report, his Lordſhip ſaid, it eſta- ö 
liſhed nothing, that the party ſhould never be con- 

cluded by it from ſuing in the regular courſe of law 
for his demand, though the Maſter might think * 
to report that nothing was due. 


His Lordſhip added, that the law was well ſettled, 
that if the plaintiff had undertaken the ſeveral ſer- 
vices proved, without any view to a reward, but with 
a view to a legacy, that he could not ſer up any de- 
mand againſt the teſtator's ele, but of that the 
jury were to decide. 

The j jury found for the plaintiff 600/. damages. | 
Bower, Baldwin and Gikes for the plaintiff. 


| Erfline, Garrownd P ark for the defendants, 


END OF TRINITY TERM, 
IN THE KING'S BENCH. 


__ - CASES AT NISI PRIUS, 


IN THE COMMON - PLEAS, 
AT WESTMINSTER, 
SAME TERM. 


KnrGuT 9. nor. 


An agreement INH 18 was an action Ann by n of the 
A. B. = court of Chancery, to try the validity of an 
— _ by agreement for the ſale of certain premiſes. 

| Rane of de It was brought in the nature of an action on the 


caſe, for breach of the ſpecial agreement. 


The declaration ſtated, That the defendant by a 
certain agreement in writing, dated the 15th of De. 
cember 1791, had agreed with the plaintiff to ſell 
him a certain public houſe called the Ryſing- dun, 
with the appurtenances, ſituate at — , for the ſum 
-of J. [ſetting out the agreement at length. 
plaintiff to take certain fixtures, c. The declare 
tion then ſtated* mutual promiſes, and an averment 
of performance generally on the part of the plaintif, 
and that he was willing to accept of the premiſes 


upon the terms agreed on, but the defendant re- 
fuſed to ſell, 


Plea of Nen aſſumpſit. 


The plaintiff, at the trial, produced a memoran- 
dum of the agreement of the above date, beginning 
«© I James Crockford, agree to ſell, c.“ But ſigned 
only by the plaintiff, and witneſſed by one Mi//s. 


Mills 
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h was called, and proved, that being preſent 
when the - plaintiff and the defendant met concern- 


ing the ſale of the defendant's houſe, the defendant | 


offered it upon the terms mentioned i in the agree- 
ment, but the plaintiff, by advice of the wit⸗ 
| nels, took time to conſider of it: That a few hours 


houſe, when the defendant produced the agreement 
in the, form it now appeared i in evidence, except that 
it was not then ſtamped, nor had the following clauſe, 
ur. T hat the parties bound themſelves to its 
performance under a penalty of 1000. ” That the 
manner in which that clauſe came to be added was, 


that at that time the Plaintiff approved of the terms, 


but required the above clauſe to be added, upon 
which the defendant wrote it with his own hand, and 
then the plaintiff ſubſcribed his name to it, and the 
witneſs atteſted it, but the defendant never ſigned 
it, otherwiſe than above ſtated; after which the 
plaintiff took i it and put it into his pocket. | 


The plaintiff then proved, that by the direQion 
of the defendant, he had cauſed: drafts of proper 
conveyances, to be prepared according to the agree- 
ment, which he delivered to the defendant's. at- 
torney, to be approved of on his behalf, which he 
had returned, approved: But that afterwards the de- 
. fendant's attorney being applied to, to appoint a time 


for the execution of them, ſaid that the defendant 
| _ ould not convey to the plaintiff, as he had ſold the 


premiſes to another perſon for more money. 
53 | No 


afterwards they all met again at the defendant's | 
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No drafts or deeds were produced in evidence, 
but theſe facts were ſworn to by the witneſs, by 
whom the buſineſs had been tranſacted. 


Adair, Serjt. of counſel for the defendant, reſted 
his defence upon ſeveral objections to the form of 
the agreement; to the pleadings and on the defect of 

evidence He objected 1ſt, That the agreement was 

void within the ſtatute of frauds, as not being figned 
by the Defendant, as required by the ſtatute, it only 
beginning I James Cockford agree, &c.” and not 
having his name ſubſcribed to it, which he contend- 
ed the ſtatute required: 2dly, That the paper offered 
and proved, was not an agreement, for that the terms 
and formalities produced at the firſt meeting, were 
merely propoſals in writing, drawn up by the De. 
fendant, ſubject to become an agreement when pro- 
perly acceded to by both parties, which had not 
been done, as the Defendant never had ſigned them. 
24ly, He objected, that if the Judge was of opinion 
that it was a perfect agreement, the penal clauſe 
added, at the ſecond meeting, was a ſubſtantive and 
diſtin& agreement, and ought to have had an addi- 
tional ſtamp, being made at another time» 4thly, 
He objected to the form of the declaration; upon 
this he contended, that it might be conceived two 
ways, iſt, By averring a ſtri& performance by the 
Plaintiff, of all things on his part agreed to be 
performed. 2dly, A willingneſs and offer to perform, 
and a waiver on the part of the Defendant. That 
in the preſent caſe, the Plaintiff had choſen the firſt, 
and had averred, and relied on a ſtrict performance, 


but had not proved it. That for that purpoſe he 
8 ſhould 
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ſhould have ſhewn deeds ready prepared, and pro- 


tendered for execution to the defendant, and a 
refuſal by him; and a tender of the money by the 
Plaintiff: but that he had not produced any deeds in 
evidence, ſo that the defendant's counſel might ſee 
that they were proper for him to execute. 

Era Chief Juſtice over. ruled all theſe objections. 
His lordſhip ſaid, Firſt, That the agreement contained 
a ſufficient ſigning within the ſtatute of frauds, by 
beginning in the defendant's own hand-writing ; 
] James Crockford agree, &'c.” As to the Second, 
He was of opinion, that the inſtrument was proved to 
be more than propoſals, i. e. an abſolute agreement, 
on the defendantꝰs part, ſubjsct to the plaintiff's ap- 
probation, and by his acceding to it a few hours after- 
wards on the defendant's adding the penal clauſe, 


it became binding upon both. But if it had ap- 


peared that on being ſubmitted to the plaintiff for 
acceptance, he had haſtily ſnatched it up, had refuſed 
the defendant a copy of it, or if from other circum- 
ſtances, fraud in. procuring it might have been in- 
ferred, the Chief Juſtice ſaid he would have left it 
to the jury to ſay, whether it was intended by the 
defendant at firſt, to be a valid agreement on his 
part, or as only containing propoſals in writing, ſub- 
je& to future reviſion. To the Third, He ſaid 
that the whole under the circumſtances ſtated, was 
one inſtrument, and ſo no new ſtamp: was neceſſary. 


As to the declaration, his lordſhip added, that the 
proof appeared ſufficient, for the defendant ſeemed 


to have incapacitated himſelf from executing the con- 
O veyance 
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veyance to the plaintiff, by ſelling the premiſes to 
another, which rendered further expence and trouble 
on the part of the plaintiff unneceflary. To this 
effect his Lordſhip inſtanced the caſe of an action 
brought on a contract of marriage, where one party 
ſues for damages on breach thereof by the other, 
he muſt be prepared to prove certain formalities, 
which in caſe the defendant has married another in 
the mean time, are thereby diſpenſed with. 


Verdict for the plaintiff for the penalty. 


But a bill having been filed in the Court of Chan. 
cery for a ſpecific performance of this agreement, 
and that Court having intimated, that it would decree 
as prayed for, if the velit in this caſe ſhould eſta- 


- bliſh the agreement as a valid one, within the ſtatute 


of frauds ; the Chief Juſtice ſaid the damages ſhould 
only be conſidered as nominal. 


Le Blanc, Serjt. and Barrow for the plaintiff. 
Adair, Serjt. and Bayley for the Defendant. 


| —— 4 
KEEN v. BATSHORE, 


Where matters SSUMPSIT for work and labour, with the 


of account in ty,” 

diſpute are ſub- uſual money counts. 

mitted to arbi- | : 

tration, but not by bond, and the arbitrator makes an award; the plaintiff may give the ſum 

awarded in evidence on the common counts in a/ump/it, without a ſpecial count, though the 
ſum has been given in under a Judge's order. 


Plea of the general iſſue. May 


The matters in diſpute, had been referred to the 


arbitration of two perſons named by the parties, 
who had awarded a certain ſum, to be due to the 


Plaintiff z 


- 
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plaintiff; but no arbitration bonds having been 


entered into, the award could not be enforced. 
The defendant had taken out a ſummons for the 


particulars of the plaintiff's demand, and the plain- 


tiff had under this ſummons given in, as the par- 
ticulars of his demand, the ſum ſo awarded, and by 
that deſcription, and now called one of the arbitra. 


tors to proFe that he had awarded that ſum, which 
ſum ſo awarded, was the whole of the evidence of the 


plaintiff 's demand. 


Bond Serjt. for the defendant odjected, that the 
whole of the demand as given in under the judge's 
order, being compriſed in that ſingle article, that the 


plaintiff was confined to evidence of it only, and 
ſhould have declared ſpecial on it: that not having 
done ſo, there was no count in the declaration, under 
which it could be given in evidence, the declaration | 


only containing the common counts. 


Eye, Chief Juſtice over-ruled the objection, he 
ſaid that as there were no arbitration bonds, that 
he ſhould take the tranſaction reſpecting the re- 
ference as a ſtatement of accounts between the par- 
ties, and an admiſſion of the balance due to the Plain- 


tif: that it therefore could be given in evidence 
under the common counts, a and particularly as an 


account ſtated. 
The plaintiff had a verditt. 
Adair Serjt. and Th. Walton for the e plaintiff, 
Bond Serjt. for the defendant. 


END OF TRINITY TERM. 
O 2 


195 


CASES. AT Mal PRIUS, 


— — — — 


HOME. CURCUTT, 


SUMMER ASSISE, 1794, 
AT MAIDSTONE CORAM LORD CHLEF JUSTICE, 


and inn. LE1TH Ve PosT. „ 
— nora SSUMPSIT for money had and received. 


ment is in the In the courſe of the cauſe it became necel. 
hands of an at- 


torney, who was ſary to give in evidence, a bill of ſale of certain 
attorney for the 


party at tee effects which had been executed by the defendant. 


time it was exe 
cuted, but is not his attorney on record, or at the time of the trial; his production of it does 


not ſuperſede the neceſſity of calling the lubſcribing witneſs, without. calling whom it canpet 
be given in evidence. 
Symonds an attorney was called by the plaintif, 

and produced the bill of ſale in queſtion, he was not 

the ſubſcribing witneſs, nor was the ſubſcribing wit- 

neſs produced. 


Symonds had been attorney for the defendant at the 
time the bill of ſale was executed. 


The counſel for. the plaintiff inſiſted that this 
entitled them to read the bill of ſale, without any 
proof, as coming from the defendant's attorney. 


Lard KxN vox aſked, if he was the attorney on 
the record or then concerned for the defendant? he 
ſaid he was not. 


Per 
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per Lord Kenyon. If i "deed is produced by Rex v. Middle- 


he attorney for the Yefendutit, the plaiaciff is in Rep. 4qr. © 
that caſe not obliged to prove the execution bf It; 
for the deed being iti the hands of the oppoſite party, 
it cannot be known by him Who the ſubſcribing wit. 
neſſes were; but this is not the caſe of a deed pro- 
duced by the oppoſite party, the withels it is true was 
attorney for the defendant, when the deed was Ke 
cuted, but he is not ſo now, he therefore does not 
produce the Meed as attorney in the cauſe. The reaſon 
of the rule does not apply, and as the inſtrument is 
not proved by the ſubſcribing winnen, it cannot Be 


given in evidence. 
Pigott and Laws for the plaintiff. | 
Bond Serjt. for the Defendant. 


es 3h 
Dor ex dem. ORREL v. Ma pox. mn, 


Augeft I2th, 

{ Has was an action of ejeQtmetit for tlie reco- Regiſters of 
very of lands, claimed by the leſſor of the — 

plaintiff under the ſame common anceſtor under . are not 


whom the defendant alſo claimed. "On 


In proving the pedigree, it became neceſſary to 
give in evidence, the marriage of one of the branches 
of the family; this was done by the production of 
one of the books, containing the Fleet Regiſter of 
marriages, in which was a Regiſter of the marriage 5 
in queſtion. | T6 


Lord Kenyon admitted it. | | 
In 
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In ſumming up the evidence in the cauſe to the 
jury, his Lordſhip obſerved ; that he had admitted in 
evidence the Regiſter of the Fleet marriages, becauſe 
former judges had done ſo, but he defired that his 
having done ſo, ſhould not be underſtood, as thereby 
ſanctioning their admiſſion, nor ſhould his authority 
be cited for the purpoſe in future; as he was of opi- 
nion, that they were liable to many objections; that 
their authority was very doubtful, and therefore 
as a ſpecies of evidence of a. ſuſpicliſus and ex- 
ceptionable nature, he thought they ought not to 
be allowed. 


This was the fourth time this cauſe had been 
down for trial, in all of which the detendant had - 
verdicts. 

Bond Set. Morgan and Marryat for the plaintiff, 

Pigott, Sbepherd and Jenner for the defendant. 


— —— 
a * 


same dy. PFURLEY ex dem. MAvOR, Sc. of CANTER- 
BURY v. WooD. 


Where a holding 
is general ftom 
Michaelmas, the 
cuſtom cf the 


e Ars The notice was dated the 3d of March 179 3 to 


JECTMENT for lands in the city of Can- 
terbury held by leaſe from the corporation. 


132 b 1 I 
all be deemed ollowin 
1 Michaelmas then next following. 

Michaelmas day 

n The evidence of the holding was from Od Mi- 
2 cbaelmas which was from Jcth October. 


Runnington, Serjt. for the defendant objected to 
this notice; he contended that the notice to quit 
ſhould always correſpond with the preciſe day of the 

3 determination 
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: determination of the term: . that here it was in evi- 


dence, that the term had commenced on the 10th of 
October [Old Michae/mas Day,] whereas the notice to 
quit was general, to quit at Michaelmas, which muſt 


be taken in the common acceptation, to quit at Mi- 


chaelmas new-{tile, ſo that the notice therefore did 


not correſpond with the term. 


It was anſwered by the counſel for the plaintiff, 
that all the holdings in Ken! commencing at Mi- 


.chaelmas, ànd all demiſes to hold from Michaelmas, 
commenced at Old Michaelmas, ſo that the uſage 


and cuſtom of the country always had been to deem 


holdings ſuch as the the preſent, wherein Michaz/mas 


was generally mentioned, as holding from Old Mi- 
chaelmas, and not from the 29th of September, and 


they offered evidence to this effect. 


Lord Kenyon ſaid, that in caſes of thisWnature, | 
the cuſtom of the country was admiſſible evidence 
as to the nature of a holding from Michae/mas ; and 
as this was a caſe of that deſcription, and there 

ſeemed to be no diſpute as to the cuſtom, he was of 


opinion that the notice to quit was regular, | 


The plaintiffs had declared on a demiſe from the 


leflors by deed, of the premiſes in queſtion. 
Runnington objected, thatthe deed ſhould be proved. 


Lord KEN Vo ſaid, that the leſſors of the plaintiff 
being a corporation, could only make a leaſe by deed 
under the corporation ſeal, and that this therefore was 
only the common caſe of a demiſe to the plaintiff i in 
<eAUment, which was never expected to be proved. 


The plaintiff recovered. 
| |; Rebinfwand Harvey tor the plaintiff, 
' - Runnington Serjt, for the defendant, 


Where the leſ- 
ſors of the plain- 
tiff are a corpo- 
ration, in Which 
caſe the demiſe is 


neceſſarily ſtat- 


ed to be by deed, 
the deed need 
not be proved 
in evidence. 


e 
ARGUED AND RULED 
AT NISI PRIUS, 


IN THE 
KING's BENCH; 
Ys 
MICHAELMAS TERM, 35 GEORGE in 


—_— — 


FIRST SITTING IN TERM 
AT WESTMINSTER. 


November 1 ich. WIITE v. Cuy LER. 


Where 2 marri- 


ed woman con- \ SSUMPSIT for wok and labour, with the 


tract deed, 
— any uſual counts, plea of the general iſſue. 


power of at- 
torney from her hath for the hire of a ſervant, the plaintiff may conſider the deed as void, 


and declare on the lwple contra againſt the huſband, and; in fuck caſe the deed is evidence of 
* contract. | 


The defendant in the year 1489, being governor 
of Barbaaces, and his wife being then about to leave 
England for that iſfand, ſhe engaged the plaintiff to 
accompany her m the capacity of waiting- -maid. 


Before the plaintiff was hired, an agreement under 
ſeal was entered intq, between the plaintiff, Mrs. 
Cuyler and a Mr. Lowe reſpeQing the terms of her 
ſervice, the wages ſhe was to receive, c. Mrs. 
nth among other things agreeing to pay for the 

5 Flaintiff $ 
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plaintiff's paſſage back to England, in caſe ſhe was 
by ill health obliged to leave the We/t Indies. Mr. 
Lowe had joined in this deed, but there was no con- 
tract or covenant of any thing, to be by him under- 
taken or performed. 

The declaration was in aſſmpſit to recover the ſum 
which the plaintiff had paid for her paſſage home, 
the having been obliged to quit the Weſt Indies in 
conſequence of ill health. 

The agreement was produced in evidence, and ap- 
peared to be under the hatid and ſeal of Mrs. Cuyler 
and of Mr. J. Lowe. 


Garrow objected, that as the inſtrument offeredin 
evidence appeared to be under ſeal, that the preſent 
action could not be maintained, the declaration being 
in aſſumpſit on a fimple contract. 


It was anfwered by Erſkine for the lainiilf, that 
this was the deed of a married woman, and void in 
law as againſt the huſband, ſo that the plaintiff 
coul dnot declare on it, as a deed againſt him. 
That it was only offered therefore as evidence of 
the terms of hiring, &'c. and the claims for wages 
ariſing from ſervice, and her expences home were to 
be made out by other evidence correſponding with it, 
the deed, though void, being good evidence of the 
contract. ¶ Doe ex dem. Rigge v. Bell, 5 J. Rep. 471.] 

Lord Kenyon ſaid, he would reſerve the point, and 
therefore ſuffered the cauſe to proceed, he ſaid the 


wite might execute a deed as arne for the hul- 
band, 


The plaintiff therefore took a verdict ſubject to 
the opinion of the court. 


Erſkine 
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Erftine and Barrow for the plaintiff. = 
Garrow and Onſlow for the Defendant. 


In the next Hilary Term the cauſe came on to be 
argued. 


The counſel for the defendant, relied on their for. 
mer objection to the form of the action. They con- 
tended that the wife might execute a deed, as attor. 
ney for her huſband, and that in the preſent caſe ſhe 
ſhould be deemed ſo to have executed it; ſo that 
the inſtrument in queſtion, muſt be taken to be Ci. 
ler the huſband's deed, and AA that this 
action was not maintainable. | 


The Court did not hear the plaintif 's W 


And if another Lord Kanyon faid, that iſ the wife was to be 


perſon joins in 


fuch deed, it taken as having executed the deed, as attorney for 
does not take her huſband, that that ought to appear: and as to 


away the reme- 


dy againſt the . 
oY BA. tne Lotoe's having executed it, that there was no agree- 


— ment or covenant whatever in the deed, by which he 
t. 


bound bimſelf to the performance of any thing; but 
beſides that, a collateral engagement by him could 
not diſcharge the agreement of the other parties. 
The Court were therefore of opinion that the action 
was well brought, and ordered the poſtea to the 


plaintiff. 
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BROCER v. COPELAND. 
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the caſe for 


{ die IS was an action on the caſe to recover da- in an aQion on 


mages, for an injury received from the De- 
fendant's dog. | 


| going on them, the action cannot be maintained. 


The declaration ſtated, that the Deſendutit: know- 
ingly kept a dog uſed to bite, and then ſet. out the 


injury received by the plaintiff. 
The Defendant pleaded Dy: 


It was given in evidence, that the defendant was 


a carpenter, and that the dog was kept for the pro- 
tection of his yard: that he was kept tied up all day, 


and was at that time very quiet and gentle, but was 


let looſe at night. It was further proved that the 
Plaintiff who was foreman to the Defendant, had 


gone into the yard, after it had been ſhut up for the 
night, and the dog let out, at which time the i injury 


happened, the dog having then bit and torn him. 


On this evidence Lord Kenyon ruled, that the 
action would not lie.— He ſaid that every man had 
a right to keep a dog for the protection of his yard 
or houſe: that the injury which this action was cal- 
culated to redreſs, was where an animal known to 


be miſchievous, was permitted to go at large, and 


the injury therefore aroſe from the fault of the owner 


in not ſecuring ſuch animal, ſo as not to endanger 


or injure the public: that here the dog had been 
properly let looſe, and the injury had ariſen from the 
Plaintiff's | 


keeping a dog 
uſed to bite, if 
the dog was 

| | kept on the 
Ds 8 premiſes, and the injury received, in conſequence of the Plaintiff nn 


CASES AT NISI PRIUS, 


Plaintiff *'s own fault, in incautiouſly going into the 
Defendant's yard after it had been ſhut up. 


3 His Lordſhip added that in a former cafe, where 
een in an action againſt a man for keeping a miſchievous 
the owner of a bull, that had 1 the Plaintiff, it having appear. 
Aminen! faifersa ed in evidence, that the Plaintiff was croſſing a 
2 field of the defendant's where the bull was kept, 
—— zug and where he had received the injury, the Defend. 


_— his ant's counſel contended, that the Plaintiff having 


anſwer for any gone there of his own head, and having received 
— 4 we the injury from his own fault, that an action would 
— not lie: but that it appearing alſo in evidence, that 
there was a conteſt concerning a right of way over 

this field, wherein the ball was Kept, and that the 
Defendant had permitted ſeveral perſons to go over 

it as an open way: that he had ruled in that caſe, and 

the court of King's Bench had concutred in opinion 

with him; that the Plaintiff having gone into the 

field, fuppoling that he had a right to go there, and 

the Defendant having perihitted perſons to go there, 

as over à legal way, that he ſhould not then be al- 

lowed to fet up ig his defence, the right of Keeping 

fuch an animal there as in his own clofe, but that 


the action was maintainable. 
In the chief cafe the Plaintiff Wis non foited. 
Erftine and Henderſon for the Plaintiff. 


Garrow for the Defendant. 
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SECOND SITTING 
AT WESTMINSER. 


— 


PAGET & ab. v. FE & al. Sheriffs un 
of Lowpoy. oY 


RESPASS againſt the Defendants, for ir. party who 


taking certain goods under an execution. obtain bill of 


ſion under it, 
but ſuffers the late owner of the goods to interfere or execute. any act of 0 it hall 


avoid the bill of fale ay againſt a ſubſequent eee 

The goods had been the property of a Mrs. Spen- 
cer, who then kept a public houſe: the Plaintiffs 
had been her diſtillers, and claimed under a bill of 
ſale from her. 


The Defendants had ſeized under an execution, at 
the ſuit of another creditor, of the name of Bayley. 


On the 4th of April, Mrs, Spencer had given the 
| bill of ſale to the Plaintiffs, and a perſon on their 
account, had entered at 7 o'clock in the evening of 
that day, and taken poſſeſhon. The bill of ſale was 
of all her effects, including all the liquors in the 
| houſe, as well as the furniture, Sc. 


The execution was put into the houſe che next 
day, at the ſuit of Bayley. 


The defence was, that the bill of ſale was merely 
colourable. 


It 
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It appeared in evidence, that though the perſon 
was in pofleſion under the bill of fale, that he had 
permitted Mrs. Spencer to ſell liquors in the uſual way 
of her trade, on the evening of the 4th of April, 
and to receive the money OE that time, and that 

| the had not accounted for it. 

The ſheriffs had notice of the bill of ſale, when 
the goods were taken by them under the f. fa. 


Lord Kenyon ſaid, That the allowing Mrs, 
Spencer to appear as uſual, miſtreſs of the houſe, 
and to execute acts of ownerſhip, after having parted 
with all her property by the bill of ſale, was incon- 
ſiſtent with ſuch ſituation, and a ſufficient evidence 
of fraud as againſt bona fide executions ; ; he therefore 
directed a non-ſuit. 


Mingay and Ruſſell for Plaintiffs. 
Garrow and Morgan tor Defendants. 


—— ů ů ̃ ˙ 0 — 
wed  BayNEs v. SMITH. 


—— _ ROVER for a quantity of wearing apparel. 
uſe, is diſtraina- The Plaintiff had rented furniſhed lodgings 
ble torrent from the Defendant, at half. a guinea per week. On 
the 29th of March 1794, eight weeks being then in 
arrear, the Defendant diſtrained, and took the 
wearing apparel of the Plaintiff and his wife, ſome 

part of which was then waſhing. 
The action was brought on the ſuppoſition that 


wearing apparel was not“ diſtrainable for rent. 
| _ Lord 


_ 


The principle upon which it has been deemed that wearing 
apparel cannot be diſtrained, is founded on a rule of the Common 


Law, 
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Lord Kenyon ruled, That it clearly was diſtrain- 


able for rent, and non-ſuited the Plaintiff. 
Mingay and Shuter for the Plaintiff. 
Garrow for the Defendant. 


E 


cannot be diſtrained for rent; but it was ruled by Lord Kenyon, in 
a caſe of Biſſet v. Caldwell, Sittings after Hilary Term 31 Geo. 3. 
that where a landlord had diſtrained the cloaths of the Plaintiff's 


Law, in Co. Lit. 47 a, where it is ſaid, that things in actual uſe 


wife and children, while they were in bed, and which they meant 


to put on in the morning, and were in the daily habit of wearing : 
that they were liable to diſtreſs for rent, upon the principle that they 


were not in actual uſe. —His Lordſhip there obſerving, that the 
law as laid down in Coke Littleton proceeded upon the principle, 


that a diſtreſs for rent was but in the nature of a pledge, but that 


fince ſtatute 2 W. M. & cap. 5. had permitted the party diſtraining 
to ſell the diſtreſs, that that rule of the Common Law would now 
receive a different conſtruction: and in that action which was treſ- 
paſs, for taking the wearing apparel, he directed the Plaintiff to be 


non · ſuited. 


SECOND SITTING IN TERM | 
AT GUILDHALL. 


* 
* 
- 


Tueſday, 


AMERY V. Roces. 


H I'S was an action of — ir, on a policy of 


December xdth. 


Where there is 


a joint inſur- 


inſurance on the ſhip Dart, from St. Kitts to ance directed to 


London, the Defendant had under-writen 200!. 


be made on a 
ſhip and cargo, 


and part only 


attaches, how the loſs is 


to be eſtimated. 


No 


=o —— — — 


— — 


| doubt was, how far the Plaintiff was intitled to 


at 1500/. and the remainder on the eargo. No 


ſhip. 


attached on the cargo, the Plaintiff, was only entitled 


its value; that the Plaintiff was intitled to go for the 


But the Jury having intimated to his Lordſhip, 


their giving their verdict by ſuch mode of calcu- 
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Na queſtion aroſe concerning the loſs, the only 


recover. 

The evidence was on the ſhip and cargo. 

The evidence was, That Amery the Plaintiff, who 
was the proprietor of the ſhip and cargo, had written 
from St, Kits. in the month of October 1793, to his 
agent in Londen, to eſſect a policy on the ſhip and 
cargo, to the amount of 5500k calculating the ſhip 


part of the cargo had ever been taken on board, ſo 
that in fact the policy had attached only on the 


In eſtimating the ſum which the Plaintiff was 
entitled to recover, the counſel for the Defendant . 
contended, that as. no part of the policy had ever 


to recover ſuch proportion a of the ſum which the 
Defendant had under-written, as the property upon 
which the policy attached bore to the whole. 


Lord Kenyon was inclined to be of opinion, 
That as the whole of the policy of 600/: which was 
all that had been effected on the ſhip, was leſs than 


whole of the ſum under-written by the Defendant. 


that the rule as mentioned by the Defendant's 
counſel, was. that. adopted in ſettling policies. at 
Lloyd's Coffee-houſe, his Lordſhip aſſented to 


lation. 
A queſtion 
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A queſtion then aroſe, how far an intereſt in the 
ſhip had been proved to be in the plaintiff, to entitle 
him to maintain his action. 
Lord Kenyon ruled, That his having rend 
acts of ownerſhip, in directing the loading, &c. of 
the ſhip, and paying the people employed, was ſuffi- , 
cient proof of intereſt. 


Pigott, and Marryat for the plaintiff. 
Mingay and Giles for the defendant. 


SAYER v. KITCHEN. 
| | Same day. 


HIS was an action of aſſumpſit, brought 8 
recover the amount of a bill of exchange, of hanf ef the 
which the defendant was the acceptor, drawn upon anhang. 


him by one Holland, and alſo a further ſum for that the bill 


goods ſold and delivered. | | up when due, 


does not amount 
e be hemn that he e was gre by the drawee or by his 
authority, oth : 


The plaintiff was unable to prove the hand-writ- 
ing of the defendant, ſubſcribed to the bill, by any 
witneſs who was acquainted with it; but offered the 
following as an admiſſion by him tantamount to 
proof of his acceptance. This evidence was that of 
a clerk of the banking houſe into which the bill in 
| queſtion had been paid, and who had brought the 
bill to the defendant's houſe for acceptance. The 
defendant was not then at home, but the clerk rg- 
ceived for anſwer, at the houſe, © that the bill would 
be taken up when due.” 


Den,  Mingay 


|! 
| 

| 

| 

| 
| 


——— — — — 


Where — 4 
8 has been gi 


evidence for 
party __ 
- books 


-* Mingay for the plaintiff contended, that thi 

' anſwer ſo received, at the houſe of the defendaty, 
to a bill, upon which his name appeared, as drawee 

_ - was a ſufficient. acknowledgment of the acceptance 
. upon which to charge him. 


toproJuce books That they had been furniſhed on the account of At. 
if the party calls 
for them and in- 
ſyecti them, it 
does not there- 


fore make them em duce his books, now called for them, for the purpoſ: 
wh ſeeing whether the defendant or Holland bad 


| fiſted, that the defendant's counſel having called 
for the plaintiff 's books, had thereby made then 


party made debtor, were admiſſible to go to the Jay 


evidence — that if the counſel on one ſide called for 
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Lord KEN VON ruled, That it alone, without ſom: 
proof of the defendant's hand-writing, or ſomething 
to ſhew that the acknowledgment came from him, 
was inſufficient ; the plaintiff having no further evi. 
dence to that point, the count on the note was — 
doned. | 


On the count for 3 ſold, the defence wa, 


land, the drawer of the bill of exchange The de. 
fendant having given notice to the plaintiff to pro. 


we been made debtor in the books. The Defendant 
had in truth been made the debtor, and Mingay in- 


evidence, and that the entries therein reſpeCingthe 


Lord Kenyon ſaid, That it did not make them 


the others books, and made no uſe of them, that it 
was only matter of obſervation. to the counſel on the 
other fide, that the entries there were in favour of 
his client, but did not entitle him to uſe them as 
evidence to be offered to the Jury. 


Mingay and Baldwin for the plaintiff, 
Garrew for the defendant. 


MICHABLMAS TERM 35" GEORGE mw. 


13 2 * 
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- SITTING AFTER TERM 
AT WESTMINSTER. 


* * 


ForD v. ForuPRGILL. 


\ SSUMPSIT to recover the amount of a 
 taylor's bill. 1 3 


fant, which correſpond with hi real circumſtances not with hs appearance i life, 


Plea of infancy, : and replication of neceſſaries. 
The evidence in the caſe was, That the Defen- 


n 8 ; 
| ez. 


Thoſe things are 
to be deemed ne- 
9 


an in- 


dant was a lieutenant in the Norfolk militia, and had 


been introduced to the plaintiff, who was a taylor, 
dy a perſon of diſtinction who then commanded the 


regiment, in conſequence of which he had been i in- 


duced to give him credit. 


He proved the delivery and value of the AY 


and there reſted his caſe. 


For the 17 it was given in evidence; That 
he had contracted debts with ſeveral other taylors 


during the ſame period in which he had contracted 


the preſent debt ; which debts to a conſiderable 


amount his father had paid; but it did not ap- 


pear that Ford, the plaintiff, knew of the defen- 
_ dant's employing other taylors at the ſame time, or 
of his having contracted uy other debts on ſuch 


accou nt. 


Pig: 3 


212 
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Mingay for the plaintiff contended, that if 2 
tradeſman. furniſhes clothes, which are prima facie 
neceſſaries, and theſe appear to correſpond with the 


ſituation and appearance in life which an infant 


makes, that in ſuch a cafe the infant ſhall be liable, 
nor is the tradeſman bound to inquire into his rank 


actions or dealings with others, 


' Bearcroft for the defendant infiſted, That the 
appearance or oſtenſible ſituation in lite of an infant 
was not the rule to go by; that the queſtion was, 


what were his real circumſtances, and what were 


neceſſaries becoming ſuch circumſtances ? 
Lord Kenyon ruled the law to be, as ſtated by the 


Defendant's counſel: that the queſtion of neceſſaries 


was a relative fact to be governed by the fortune 
or circumſtances of the infant, and that proof of 


thoſe circumſtances lay on the plaintiff : that a per- 


ſon truſting an infant, did it at his peril: and though 


it had been ſtated, that a tradeſman had no buſinel, | 


toenquireinto what dealings an infant had with others, 
that he was of opinion, the tradeſman was bound to 
make ſuch inquiry, and if the infant had contracted 
other debts at the ſame time, for the ſame ſort of ar- 
ticles for which the ad ion was brought, that ſuch was 
good evidence to rebut the preſumption of neceſſa- 
ries, 


The jury found a verdict for the plaintiff et 
his Lordſhip's direction. 


Mingay and ——— for the plaintiff. 
Bearcroft and Shepherd for the defendant. 
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Rn v. Passzu. 


4H! 1 8 was an ive regel out of the Court of 
Chancery. 


The queſtion for he deciſionof the Court of King's 
Bench was, Whether one Edward Read was the 


| Tueſday 
December ad. 


The Regiſter of 
marriages ſo- 

lemnized inthe 
Fleet are not 


evidence. 


heir at law to Ann Botrom, his mother, deceaſed. 


This queſtion turned on the fact, of whether a mar- 
riage, had ever actually taken place between the 
plaintiff's father and mother, the plaintiff claiming 


as heir at law to his mother, Ann Bottom, who bad 
been laſt ſeiſed, it being contended on the part of the 


Send, that the plaintiff was illegitimate. 


The marriage was ſtated to have taken place in 
January 1752, which was the year preceding the 
marriage act, which paſſed 25th of March 1754. 


| The counſel for the plaintiff reſted their caſe prin- 
cipally on cohabitation, and on the father and mo- 
. ther's being always conſidered in the family, and re- 


ceived as man and wife, and brought many witneſſes, 


relations of the family, to prove the fact; and laſt- 
ly, offered in evidence a regiſter of the marriage from 


the Fleet books, which they produced, and contended 
to be evidence, being antecedent to the ae ee act. 


On the firſt witneſs being called, who was ſon to 


the plaintiff's father's brother, to prove the co-babi- 
tation and reception as man and wife, Mingay for 
the defendant, took Lord Kenyon's opinion, whe- 
ther it was not competent for him to aſk, if he had 


ever heard the parties deceaſed. ſay, that they had 


been 
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been BANE married ? and if ſo whether it would 
not then be incumbent on the Plaintiff to bring evi. 
dence of the actual marriage: and whether the 
Plaintiff would not be thereby prevented from going 
into the inferior evidence from cohabitation, repu- 
Ae well fince tation, G. ' 


the marriage s — 
—— Lord Kenyon ſaid, That evidence from cohabi- 
| . tation, reception by the party's family as man and 
are evidence of wife, was under every circumſtance admiſſible, and 


an actual mar- 
riage though no prima facie evidence of marriage to go to the jury. 
regiſter i 1s pro- 0 


A An | [Videthe caſe of Harvey: v. Harvey, a Blackſt. Rep 
877. where cohabitation and evidence from cir. 
cumſtances of acknowledgment, was held on a ſo. 
lemn appeal to the Delegates, to be good evidence 
of a marriage, even inter vivos, without any evi- 
dence of the actual ſolemnization of any ceremony 
previous to the marriage a@ 25th Geo. 2.] 


And his Lordſhip added, that though the mar. 
riage act had introduced regiſters of marriages, 
that regiſtration: made no part of the validity of a 
marriage, it went but in proof of it. And, that now, 
as well as before the paſſing of that act, cohabitation, 
acknowledgment, and reception by the family was 
good and admiſſible evidence of a marriage, though 

| no regiſter whatever was produced. | 


" Garrow then offered i in evidence, a book contain- 
ing the regiſters of the marriages in the Fleet, which 
he ſtated to be an original regiſter, as evidence of 
a marriage de. facto, haying there taken Pace beter 
the parties. © 


Lofd 
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Lond Kenyon ſaid; that as it often Ade 
that this evidence was offered in proof of an actual 


marriage, it was proper to give his decided opinion 
concerning the evidence of theſe regilters. - + 
He ſaid, that in a caſe on the Home Circuit, 


aſt Summer, he had admitted ſuch regiſters evi- 


dence, but though he had not then made up his mind 
concerning their admiſſibility, that he then thought 


them a ſpecies of evidence of a very doubtful and 
dangerous nature, and had 1 in ſumming up, obſerved 


to that effect to the Jury ; his Lordſhip ſaid, that 
in a late caſe at the laſt Shrewſbury Aſſiſes , they 


had been admitted by Mr. Juſtice Ha AR, but not- 
vithſtanding his reſpect for that learned judge's . 
opinion, he thought himſelf bound to diſſent and 
to give it, as his ſettled opinion, that they n 
ſpecies o evidence wine ought never to be "© Rd: 


mitted. 


His Lordſhip 'faid, that he had Banat thes 3 
books concerning the admiſſibility of ſuch teſtimony, | 


and found that they accorded with him : that in a 


caſe before Lord Hakxbwicke, where a book: ſuch 


as the preſent,” was offered in evidence, he tore 
the book,” and faid ſuch evidence ſhould never be 


admitted in a court of juſtice : that Lord Chief Juſ- 5 


tice Dx Guey had been of the ſame opinion; _ 
He cited Miller v. Morris, 1 Black... Rep. 623 4. 


With reſpect to the entries in the books Nenne fes, | 


_— 
li. 


* 


* Doe ex 7 I Orrell v. Madox, Maidſtone Sum. Afl. 1794, ante. 
T Lund v. P W925 Sum. Aſſ. Shrewſbury 1794, 


his 


215 
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his Lordſhip obſerved, that they could be taken in 


no other point of view, than as private memorandz, 
which were not evidence.— But that theſe entries 
were of leſs legal authority, even than the private 
memoranda of third perſons, inaſmuch, as they 
were made not only by third perſons, but by per. 
ſons who knew while they were doing them tha 
they were illegal, and for which they were liable to 
puniſhment by the canons of the church. 


His Lordſhip therefore totally rejected them, a: 
ſpecies of evidence compleatly inadmiffible. 
| Wherea notice In the courſe of the cauſe, Garro for the plaintif, 
OY propoſed to give in evidence, a deed which was in 
— — poſſeſſion of the oppoſite party, and which be 


notice cannot be 


proved; the at- had given notice to produce. 
torney for the 


other par? fo Not being able to prove the notice, he called the 
lb be bang attorney for the Defendant, and aſked him if he 


admitted are- had not received ſuch a notice to produce the deed, 
ceipt of the 
notice. He anſwered in the affirmative; upon which Cay. 


row called upon him to produce it. 


Mingay objected to the right in the Plaintiff; 
counſel to call on the Defendant's attorney, for the 
production of any inſtrument under ſuch evidence. 


Lord Kenyon ruled, that under theſe circum- 
ſtances he was not bound to produce it. 


Garrow and Shepherd for the Plaintiff. 
Mingay for the Defendant. 
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WM een ane ee 4:4 nn - 2:44 . Thurſday, 
n Jones. v. ; BROWN, et al'. | | — 


H E declaration in this caſe ſtated, the De- In an — tor 


- fendants made an aſſault on one Foſhua Jones, * — e 
then and ſtill being the ſon and ſervant of the Plain- the ſervant of 
tif, and then being employed as the ſervant of the Ds Ao 


Plaintiff, in and about his buſineſs, and then and _—_—_— is net 


to 


there beat, Cc. him, by reaſon whereof the ſaid en that the 


ſon did an 
Foſhua became unable to perform the — of the ye bets cs 
ſaid Plaintiff. it is ſufficient 
| that he Eves in his houſs, and is part of his family. 


In the courſe of the cauſe, it became a queſtion 
whether it was neceſſary for the Plaintiff to ſhew in 
evidence, that the ſon in point of fact, did any 1: i= 

vice for his father in his buſineſs, purſuant to tue 
allegation in the declaration to that effect. 


Lord Kenyon ruled, that it was ſufficient to ſhew 
that the ſon lived in, and was part of his father's 
family, and that it alone would raiſe a ſervice by im- 
plication, which was ſufficient to ſupport that alle- 
gation, and to maintain the action. 


Adam and Shepherd for the Plaintiff. 
9 Garrow for the Defendant. 


— — — — 

Nasn v. TURNER. e 
SSUMPSIT to recover a-ſum of money — 
paid for the fixtures, belonging to certain — 

premiſes, which had been ſold by the Defendant, — 
but without any title. : —— fubſcrib- 
without calling the witneſs 8 brew, 97 
The 
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The Defendant was the original leflee, and the 
Plaintiff claimed the premiſes, under an aſſigument 
from 1 


The original leaſe was ſe. hr in evidence, on 
the back of which the aſlignment to the Plaintiff 
was indorſed. 


The Tubſcribing witneſs, proved the indorſed 
aſſignment to have been regularly executed, but 
there was no witneſs called to prove the execution of 
the original deed, which Mingay contended to be 
neceſſary. 


Lord Kenyon ruled, that it was ſufficient to prove 
by the ſubſcribing witneſs, the execution of the aſ- 
ſignment, for the aſſignment having adopted the 
original deed in all its parts, it became as one deed, 
and proof of it was therefore ſufficient for the whole. 


Carrot and Marryatt for the Plaintiff. 
Mingay and Baldwin for the Defendant. 


— . — — 


Friday, 3 | | 5 
==> ey DickIxsoN v. BRowx, & al. 


BE RESPA 88 vi et armis for dreaking and en- 
— of tering the Plaintiff's houſe on the 3oth day 


baſtard child 

No wi vp un- Of October 179 3. aflaulting and falſely impriſoning 

der a warrant, him 

and brought be- 4 

fore a magiſ- 

rate in order to make him find furtties to indemnify the pariſh, and is let go on promiſe 1 
find ſuch. Whether in caſe he negleds to find ſuch ſurety he can * taken up A ; 


3 | 
Plea of Not-guilty, ad a juſtification, that the 


Defendants had entered, by virtue of a warrant from 
a juſtice 
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2 juſtice of peace, to apprehend the plain a, 1 ; the 
putative f father of a baſtard child. 1255 


There was a new aſſignment of the ee 28 Vide theſe 


done on the 17th day of January 1794, in order to 
fix. the offence to that day. | 


The facts appearing in evidence were, that the 
plaintiff having been charged as the father of a 
baſtard child, in the beginning of the month of Sep- 
tember 1593, a warrant iſſued directed to the defen- 


dants to take him upon that charge, in order to 


make an order of filiation on him. 


On that warrant he was apprehended and brought 
before a magiſtrate, when the pariſh officers being 


content to liberate him on his giving ſecurity to in- 


demnify the pariſh, it had been propoſed to enter 
into a bond himſelf, with two-ſureties, to indemnify 
the pariſh; a bond was prepared and executed at 
that time, by him, and one ſurety only ;. at the time 
he was diſcharged, two guineas were Claimed by the 


veltry clerk as his fees, for which the plaintiff gave 


his note two months after date. 


The note not being paid when due, an 6 
time having elapſed from that period; the Plaintiff 
was on the 19th day of January following, taken 
into cuſtody by the four defendants, and being 
brought before a juſtice of peace, the defendants 
produced as their authority for arreſting him, the 


warrant which, had been granted in the r N 
preceding. 


It appeared chat in point of fact, the bond of in- 


demhity to the pariſh, had never been executed by 


the 


. 


— 


—— nes r 


CASES Ar NISI PRIUS, 


the ſecond ſurety, as had been propoſed, and the 
pretext for the fecond arreſt, ſet up by the defen- 
dants, was; that they had taken the plaintiff into 
cuſtody, under the firſt warrant for the purpoſe of 
compelling him to find the additional ſurety in the 
bond, as he bad at firſt propoſed, and at which time 
he had conſented that the firſt warrant ſhould remain 
in force till the bond was executed by the ſecond 
furety. 


The counſel for the plaintiff contended, that the 
ſtatute 18 Eliz. having given juſtices of peace, power 
to iſſue their warrant to apprehend the putative father 
of a baſtard child, and to make an order thereon, 
and the pariſh having agreed to accept the bond, 
tat the warrant was ſunctus officio, when the patty 
was brought before the juſtice, it having iſſued only 
for the purpole, of bringing the party before the 
| Juſtice, to anſwer the complaint, and to abide his ad- 
judication : that the warrant therefore could be no 
juſtification of the ſecond arreſt. 


Lord Kenyon ruled, that the warrant being for 
the purpoſe of bringing the party before the juſtice 
in order to compel him to indemnify the pariſh, 
that till that purpoſe was compleated, the warrant 
continued in force, and would fo continne for any 
indefinite time, until the pariſh had obtained that in- 
demnity, which was the object of their original com- 
plaint. That in this caſe it appeared, that the object 
of the original arreſt, had not been performed, as 
the plaintiff had not found two ſureties, as he had 
undertaken, himſelf and one ſurety only having 
executed the bond, and that the ſecond arreſt was 
therefore 
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therefore juſtified by the warrant. His Lordſhip 
therefore directed the jury to find for the defendant, 
which they did. | 


Mingay, T he Common erg and Af for 
the plaintiff. 


Garrow and Shepherd for the defendant. 


In the next term #ſ/pinaſſe moved for à new 
trial, and 2 Hawk. P. C. 130. f 9. was cited to ſhew 
that the warrant was after the firſt arreſt, fundus 
officio, and that the ſecond arreſt made in this caſe, 
was therefore contrary to law. 


The Court of King's Bench refuſed the rule. But 
it appeared to be rather on the ground of the plain- 
tif's having conſented, that the warrant ſhould re- 
main in force, until the ſecond ſurety to the pariſh 


was perfected, than as holding the ſecond arreſt 
under the warrant to be _ 7 


NELs0N v. GARFORTH. Same day. 


SSUMPSIT by the plaintiff who was an 2 action by 


3 x | tt | 
torney living in #eftmorland, to recover from rang gens. 3 


the defendant a ſum of money due to him for gencſ dub 


neſs, a bill need 
agency, in the proſecuting of ſeveral clauſes in which gend _— 
the defendant had been concerned as attorney. — a 
C. 23. 


Plea of non-aſſumpſi t. 


Vo bill had been delivered under ſtat. 2 8 2. 
c. 23, ſigned by the plaintiff, which the defendant's 
counſel pected Was n the ſtatute being in 


gen eral 


: 3. | 
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general terms, and there being no reaſon for diſpen. 
ſing with it in one caſe, more than another.. 

Lord Kenyon ruled, that where the action waz 
by an attorney for buſineſs done, as agent to another 
attorney, that the plaintiff was not under the ſtatute 
obliged to deliver a bill bgned, as where he ng 
it to a client. 


Bearcroft and Shepherd for the plaintiff. 


Aingay tor the defendant. 
Same day. ' SNELL v. Rick. 
Where an inter- ' SSUMPSIT for goods ſold and delivered and 
locutory judg- 
ment has been work and labour, 
figncd and ſet 


aſide on terms that the defendant ſhall not plead or give coverture in evidence. The defen- 
„„ or prove that the goods were ſarniſhed on the 


| Plea of non- aſſumpſit. 


The plaintiff having in the courſe of the pre- 
ceding term, ſigned judgment againſt the defendant 
for want of a plea, the Court had on application ſet 
that judgment aſide ; but it having been ſuggeſted 
that the defendant meant to ſet up coverture, and 
ſome other matters in defence, which did not go to 
the merits, in caſe ſhe was let in to try, the court 
in ſetting the judgment aſide had impoſed terms 
on her, one of which was; © that ſhe ſhould neither 
plead her coverture, nor give it in evidence, in bar 
of the plaintiff*s action.“ 


The plaintiff —— the ſale and delivery of the 


goods. 
_ Mingoy 
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Mingay of counſel for the defendant offered to 
go into evidence to prove, that in point of fact the 
defendant was really married ; contending that the 
- meaning of that part of the rule of court, whereby 
the.defendant was prevented from giving evidence 
of coverture, did not mean to exclude her from a 
hona fide defence of real coverture, it only meant to 
prevent her from ſetting up a fraudulent or pre- 
tended marriage, or ſuch other defence as did not go 
to the merits; at all events he contended, that 
without charging the huſband ** eo nomine, that he 
might be admitted to ſhew that the goods were fur- 
niſhed, and the work done on his credit and not 
on the credit of the defendant. e 
Lord Kenyon faid, That to admit this evidence 
| would be in effect to defeat the rule of court. That 
the rule meant to confine the defendant, to diſpute 
only the demand, and to prevent her from taking 
any ſuch collateral defence, and thereby to exclude 
any queſtion, as to coverture, in whatever ſhape it 
mightariſe, as ſuch was a collateral defence : neither 
could the defendant go into evidence, to charge 
the huſband, as to allow the defendant to go into 
evidence, that a certain perſon, not deſcribing him 
as the defendant's huſband, was liable, was in fact 
admitting evidence of coverture, and a clear evaſion 
of the rule, and fo could not be admitted, —His 
Lordſhip therefore rejected the whole of the evi- 
dence, and the plaintiff recovered, | * 


| Shepherd and Lawes for the plaintiff. 
Mingay for the defendant. > 
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os --- FIZ E v. RANDALL. 


6 1 was an action of afſumpſt againſt the 
ES Defendant, as acceptor of a bill of exchange, 


a compoſi- 
tion for his debt 
and executes a deed, whereby he is to receive the payment of his compoſition, by notes at 
different dates If the creditor prevails on his debtor to give theſe notes either at a ſhorter 


date than thoſe given to others, or procures a ſurety to join with him for their payment, ſuch 
notes as are not void in law. 


| Plea of the general iſſue 9 * 


The defence relied on, on the part of the Defend. 
ant was, that the bill was void, as having been given 
under the following circumſtances, 


The Defendant was the father in law of a perſon 
of the name of M*<Donough: In the year 1792 
M Donough became inſolvent, as his effects were 
aſſign ed to one Morley in truſt for his creditors, who 
had agreed to take a compoſition of fifteen ſhillings 
in the pound; ten ſhillings in the pound, to be paid 
dy bills of exchange, drawn by M*Donough, and ac- 
cepted by Randall the Defendant ; one third payable 
within ſix months, one third within twelve months, 
and the remaining third within eighteen months, 
the remaining five ſhillings to be ſecured by notes of 
hand of M-Donough himſelf payable in two years. 


It was then ſtated, that the Plaintiff refuſed to ſign 
the compoſition deed, until M Donough got for him 
the Defendant's acceptance for the whole fifteen 
ſhillings in the pound, by bills at fix, twelve, eighteen 
and twenty- four months, which bills were made 
payable to Morley, and by him indorſed, and this in- 


dependent of the note for che five ſhillings in the 
pound, 
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pound, to be given by M* Donough himſelf, and upon 
one of the bills the preſent action was brought. 


Upon this caſe being made out in evidence, Min- 
gay of counſel for the defendant contended, that the 
bills given under ſuch circumſtances were void; he 
cited the caſe of Corkſoot v. Bennet, 2 Term Rep. 763. 
and argued that on the authority of that caſe and 
other ſubſequent deciſions in which it had been 
recognized, that a creditor who agrees to take 
a compoſition from his debtor, cannot vary in any 
reſpect the ſecurity which is given to the bulk of 
the ereditors; as for example, by procuring another 
perſon to join in that form of ſecurity given to the 
other creditors, or by fhortening the time within 
which the compoſition was to be paid ; for ſuch was 
a fraud on the other creditors, who had a right to in- 
ſiſt on the ſame terms, and he therefore inſiſted that 
2 ſecurity given under ſuch circumſtances was void. 


Lord Kenyon ſaid, that the caſes had only gone 
the length of deciding, that where a creditor pro- - 
cures from his debtor a ſecurity for the payment of 
a ſum beyond that ſecured to the other creditors, 
that ſuch was void, but that the ſecurity ſo taken for 
the overplus only was void, not that for the compo- 
ſition itſelf —But his Lordſhip added, that he was of 
opinion that altering the mode of payment, or pro- 
curing another to join in the ſecurity, did not ſeem 
to come within. the principle, upon which the other 
caſes had been decided, inaſmuchas the debtor wasnot 
charged with the payment of any greater ſum, than 
that reſerved by the compoſition deed, nor was any 
additional burthen thereby impoſed on him. His 

N Lordſhip 


— 
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Lordſhip therefore ruled, that as this aQion waz 


brought on one of the nates, part of the ſiſteen ſhil. 
lings in the pound, that the note was good in lav, 
and the plaintiff entitled to recover. 


Garrow and Migley for the plaintiff, 
Mingay and Shepherd for the defendant. 


In the next room a new trial was moved for on the 
grounds of a ſuppoſed miſdirection of the judge 
But the Court of King's Bench agreed in opinion 
with his Lordſhip, and refuſed the rule. 


— . —— —U— 


Saturday, 
December 6th, Lord AB1NGDON. 

| If a member of FHs was an information filed by leave of the 
air, Court againſt the defendant for a libel. 


Papers, his 
- ſpeech, as delivered in parliament, and it centains charges of a flanderous nature againſt an in- 
dividual, an information will lie for a libel. Though had the words been merely Yeliverc. 


in parliament, W be diſpuniſhable in the Courts at M Aminſeer. 


The libel complained of was a paragraph in the 
public newſpapers, ſtated to be part of a ſpeech de- 
livered by Lord Abingdon in the Houſe of Lords. 


The circumſtances under which it had been given 


to the world as they appeared in evidence were, that 
Lord Abingdon having in the Houſe of Lords given 
notice of his intention, to bring in a bill the enſuing 
ſeſſions of parliament, to regulate the praQice of at- 
tornies, had in the courſe of his ſpeech mentioned 
his having employed Mr. Sermon of Gray's Inn, 2s 


his attorney, and after much invective, charged him 
with 


The King on the Proſecution of SRRMon v. 
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Vith improper conduct in his profeſſion, with petty- 
ſagging practices, and other matters highly injurious 
to the character of Mr. Sermon. This ſpeech his 
Lordſhip read in the Houſe of Lords from a written 
paper, which paper he had, at his own expence, ſent 
and had printed in ſeveral of the public papers. 


This trial exbipited the novel ſpetacle in ß. 
minfter Hall, of a peer unaſſiſted by counſel or attar- 
ney, appearing to plead his own caule. 


His Lordſhip admitted the writing, and publiſh- 
ing of the paper charged in the information, but 
- contended that it was not a libel, inaſmuch as the ſe- 
veral matters charged in it were true. But to ſub- 
ſtantiate his allegations againſt Mr. Sermon, called no 
vitneſſes, nor adduced any evidence whatever. 
In the beginning of his ſpeech his Lordſhip ſtated 
it to be the privilege of peers, ſituated as he was, to 
fit covered in Court, and have a place affigned to 
them. e relied on only one matter of law, namely, 
that as the law and cuſtom of parliament allows a 
member to ſtate in the Houſe, any facts or matters 
however they might reflect on an individual, or 
charge him with any crimes or offences whatſoever, 
and ſuch was difpuniſhable by the law of parlia- 
ment, his Lordſhip from thence contended, that he 
had a right to print what he had a right to deliver, 
without puniſhment or animadverſion. => 


When his Lordſhip ſat down, Erſkine of counſel tn a criminal 
. | ' proſecution q 
for the proſecution roſe to reply. pars | 
daant calls no | 


Lord Kenyon obſerved, that as the defendant witneſſes, the 


| . SH . counſel for the 
had called no witneſſes, he thought it irregular in proſecution, are 


not entitled to 


the counſel for the proſecution to reply. | a reply. =_ 


Q 2 It 
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Tt was anſwered, that it was a privilege of the 

counſel for the proſecution,” and faid to have been 
oſten allowed on circuit. 


Lord Kenyon ſaid, that it was a privilege he 
thought the counſel for the proſecution ought not 
to bave : that he had never claimed it while a coun. 
ſel, and holding a high office under the crown; and 
that he would not now make a precedent of what 
he diſapproved. | 


ln a criminal The Chief Juſtice then proceeded to obſerve, * 
— in with reſpect to the privilege claimed by Lord Abing. 
*. de don, in the preſent caſe none ſuch exiſted.— That ay 


vered or to have to the words in queſtion, had they been ſpoken in 
a place aſſigned . 
to him, the Houſe of Lords, and confined to its walls, 
that court would have no juriſdiction to call his 
Lordſhip before them, to anſwer for them, as an of. 
ſence— But that in the preſent caſe, the offence was 

the publication under bis authority and ſanction, and 

at bis expence.— That a member of parliament bad 

certainly a right to publiſh his ſpeech, but that ſpeech 

thould not, be made the vehicle of flander, againſt 

any individual; if it was, it was a libel: That in 

order to conſtitute a libel, the mind muſt be 1g fault 

and ſhew a malicious intention to deſame; for if pub- 

liſhed inadvertently, it would not be a libel ; but 

where a libellous publication appeared unexplained 

by any evidence, the Jury ſhould judge from the 

overt act, and where the publication contained a 

charge flanderous in its nature, ſhould from thenc- 

infer "that the intention was malicious, 


Ahe Jury found his Lordſhip guilty, 


ſecutions the 
ſecutor. . Erfine aſked for the Judge's certificate, Jutge canon 


2 for the 


Lord Kenyon ſaid, that in a criminal caſe of this co of a ſpegial 
nature, he could not certify ſo as to give the coſts, J. 


Eyſtine, Garrow, Chambre and. G "CO for the pro- 


ſecution. 


In the next term, Lord Abingdon was edn up 
to receive the judgment of the Court, which was, 
that he ſhould be impriſoned for three months, pay 
a fine of 1001. and find ann for his 1 80 beha-. 
viour. 


NE ALE ex dem. Line v. Paxxan and Same day. 
| LAMBERT. 14 


J ECTM E N T den in to recover a piece os a demiſe of 


a piece of ground 
of ground ſituated at Sommers Ti own in the on which a te- 


t has built, 
county of Middleſex. 9% 901 e eee * 


. with the abut- 
tals, though not with the meaſured di ſtanee as ſtated in the leaſe, and the leſfor ſees the build- 
ing going on w thour objecting to it, he ſhall not afterwards be allowed to claim the over-plus 
above the mea ſured dinanee on the footing of an encreachment. 


The caſe in evidence was, that Leroux * leſſor 
of the plaintiff being poſſeſſed of a large piece of 
ground, had let the ſame out on building leaſes i in 
different lots, and had demiſed to one Brydges the part 
deſcribed in the leaſe by proper abuttals, and contain- 
ing (among other parts of the deſcription) from Eaſt 
to Weſt 59 feet more or leſs. 


Upon this demiſe the tenant had creed an. danſe, 
but had in fact covered 6234 feet, but which ſpace, 
—_ 
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The Jury was a ſpecial one and ſtruck by the pro- Ia criminal Pro- 


r 2 ** 


eusxs ar wist PRIVs, 
theugd act cerrefponding with the admeafurement, 
correſponded With the abuttals, as ſet out in the leaſe 
To reecver this ſpice of 31 feet being ſo much 
aböve the 59 feet as deſcribed in the leaſe, was the 
object of the ptefent ejectment. 

On the part of the Defendants it was given in 
evidence, that Lerbu the leſſor, lived in the neigh. 
bourhood of the premiſes: that he had marked and 
menſured out the ground on the original demiſe to 
Brydges, before any building was erected, and ſaw 
almoſt daily the work as it proceeded, without mak. 
ing any objection whatever, on account of the ſup. 
poſed incroachment ; this on the part of the Defen, 
| Cant, was urged as a waiver of any ſuppoſed right he 
had to claim the part ſo built upon; but they con. 
tended, that the ground covered correſponded with 
the abuttals, and fo paſſed by the demiſe, though the 


meaſured diſtance might not correſpond with that 
ſtated in the leaſe. 


Lord Kenyon ruled, That the words „ more or 
fels” in the leaſe, being indeterminate, and the ſpace 
covered, in fact, correſponding with the abuttals, 
that the tenant Had a fair title to infilt, that it was 
meant that fo much ſhould paſs by the demiſe : but 
a8 it had been proved in the preſent caſe, that the 
leffor had reſided in the neighbourhood, and faw 
the daily progreſs of the work, that he ſhould not 
be allowed to fet up this as an incroachment ; but at 
all events it ſhould be left to the Jury from thence - 
to infer his acquieſcente. 


The Jury foünd for the Defendants, 


Ming 
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Mingay aui Setlon for the Plaintiff. 
Garrow and Ruſſell for the Defendants. _ _.__ .. 


* . 
; P — mm 2 


SMITH v. KENDALL, Executor. | 


Defendant, as executor of one Leonard Aﬀew, Wt _ 


deceaſed, and 'was tried at the ny a the laſt or order is 


promiſſory note 
Term. 5 | within the ſta. 
tute. 


It was brought to recover the amount of a note | 
given by the teſtator, to Smith the Plaintiff 


bt was. an action of aſſumpſit againſt the A note payable 


The declaration contained no count on the note 
itſelf, but only the common ones, for money paid, 
laid out and expended, money had and received, and 
on an account ſtated. 


The Defendant pleaded Non efſumpſit nſra ex 
anner, and there was a replication, that the Plaintiff 


ſued but a Jatirar on the 26th of September 1793, 
and that the cauſe of action accrued within ſix years 
before that time; upon which iſſue was joined. 
The Plaintiff, at the trial, produced the note in 
evidence, which was in the following words. 
Bridęeßeld, 25th June 1987, 
Three months after date, I promiſe to pay Mr. 


Smith, currier, Cimeſter's Aliey, London, Forty Pounds, 
value received, in truſt, for Mrs. Elizabeth 7 hampſon, 


as witneſs my hand | 
Leonard Aftew, 
For 
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For the Defendant it was contended, that it ap. 


| peared in evidence, that the cauſe of action accrued 


on the 25th of September 1787, which was three 
months after the date of the note, and that of courſe 


the ſix years expired on the 25th September 793, 


and the /atitat not being ſued out *till the 20th of 


September, that the ſtatute of Limitations had then 
attached on the demand. 


For the Plaintiff it was anſwered, that the note 
in queſtion was a promiſſory note within the ſtatute, 
and therefore under the authority of the caſe of 


| Brown v. Harraden, 4 Term Rep. 148, entitled to 


three days of grace.—So that in fact the ſtatute of 
Limitations could not attach *till the 28th of Hy. 
tember, which included the three days of grace, and 
the writ was ſued out on the 26th, 


The counſel for the Defengant replied, that the 
note offered in evidence, was not a promiſſory note 
within the ſtatute, the words “or order” being 
wanting, which words they contended to be eſſential. 


That it was therefore only evidence of a debt due on 


the 25th of September 787, and which of courſe was 


| barred at the expiration of the ſix years, that was on 


the 25th of September 1792. 
: Several authorities were cited on both ſides. 


Lord Kenyon ſaid, That as there ſeemed to be 


| authorities on both ſides, it was proper that it ſhould 
come before the court of King's Bench, and there- 


fore allowed a verdict to be taken for the Defendant, 


with leave for the Plaintiff to move, to ſet it aſide, 
*#. „ 0 A and 


MICHAELMAS TERM 35 GEORGE IL. 233 


and to enter up a verdict for him, if the Court were 
of opinion that he was entitled to recoyver. 


In the next Term it was moved accordingly, and 
for the Plaintiff were cited, Chadwick v. Allen, 1 
Strange 706. Cramlington v. Evans, 1. Show. 4. Moore 
v. Paine, Caſ. Temp. Hardwicke 288. Comyn's Dig. tit. 
Merchant, fol. 240. Lewis v. Orde, Cunningham on 
Bills of Exchange 113. | 


For the Defendant were cited, Tocelyn v. Laſerre, 
11 Mod. 316. Bunbury V. Lilſett, 2 Stra. 1211. and 
Dawkes v. Ld. Delorame, 3 Wilſ. 203. 

The Court took time to look into the authorities, 
when Lord Kenyon delivered the opinion of i, 
Court: that the note was a promiſſory note within 
the ſtatute, and cited Burchell v. Slocock, 2 Ld. Raym. 


1541. as in point, and therefore ordered the verdict 
to be entered up for the Plaintiff. | 


Erſtine and Henderſon for the Plaintif. 
_ Garrow and OY EE e wer 


. — * 
— * 
———— — 


SITTING AFTER TERM 
AT, GUILDHALL. 


BoURDILLON v. Dar ron & al. Wedneſday, 
December Ioth, 


"HIS was an Ws of covenant brought when a bank- 
againſt the Defendants as aſſignees of Bell, a idee render 


| ee, to recover from them a ſum of 48ʃ. TT 


liable for rent 


becoming due Aer the bankruptcy, if have never taken poſſeſſion 6 the premiſes occu- 
yerd by the bankrupt, | ; 7 258 85 b 


5 * 
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became a bankrupt. 


 ſefſed of the premiſes, under a leaſe of 42 year, 
made an under Jeaſe of them to one Downes, for 21 


dants ever took poſſeſſion of the premy 
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for three quarters rent of certain premiſes, of which 
Bell the bankrupt” had been in poſſeſſion when be 


In the month of June 1789, Almon being pol. 


years, reſerving rent. 


* 


In the year 1790, under an execution againſt 


Downes, the ſheriff ſold the leaſe to Gilman, who 


ſold to Bell, and he was in poſſeſſion under F the leaſe 
at the time of his bankruptcy. 


onrdillon, the Plaintiff. in the action, had pur. 
chaſed Almon's intereſt, and of courſe became en. 
titled to the rent reſerved. to Re as poſſeſſed of 
the reverſion. | 


The queſtion was, x7 5 the bankrupt having 


been in poſſeſſion under a leaſe, rendering rent, and 


which had been affigned under his commiſſion to 


the Defendants, as his aflignees, they as ſuch were 
liable for the rent accrued ſince the bankruptcy. 


Bower of counſel for the Defendants ſaid, they 
had never been in poſſeſſion, and that they there- 
fore could not be charged as aſſignees. 

Per Lord Kenvon.—The aſſignees certainly take 
this term under the affignment, but if it be what 


the civil law calls © damno/a hereditas an intereſt 


producing nothing to the bankrupt eſtate, they ma) 
abendon it.— An aſſignee can only be charged by 
virtue of poſſeſſion, there is no proof that thg Deten- 
L diſpoſed 

of 
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of in this leaſe, and as they are not compelled to take 
it in their chafatter of aſſignees, the action cannot 


be maintained againſt them. 


The plaintiff was nonſuited. | 
Ming ay and Bailey for the plaintiffs, 


Bower for the defendants. 
7 


BULLING v. FROST. 7%” ee 


ALE to recover the ſum of 3 10a. 1 
for money won at play, „ fairly a playi 
under 10 is re- 
coverable in an action of aſſumpſe. 


2M abpiaced in evidence, that the plaintiff and 
the deferidant played at cards, at the game of all- 
fours, and that the plaintiff won from the defendant 
the ſum ſtated in the declaration. | 


The play appeared to be fair, aud the ſums won 
and loſt at the fitting never amounted to 100. 


Lord Kenyow ſaid, he had never before known 
an action of this ſort brought, but as the play 
was fair and under 10d. that under ſtatute 9 Ann. 
r. 14. ſuch an action might be maintained, and 
therefore directed the Jury, if they believed the 
plaintiff's witneſſes, to find a verdict for * 
they did. 


Carroꝛo and Baldwin for the plaintiff, 
Mingay and Lawes for the defendant. 


— 
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Thurſday, _ 1 BUTLER v. RyoDEs.. 


December IIth. 
Whenacredirr AA SSUMPSIT for goods fold and delivered 
— 8 Plea of the general iſſue. 


from his debtor 

on the faith of which the debtor executes a deed of alignment, n truſtee 
for the benefit of his creditors, ſach creditor ſhall not be mm by aN to execute ſuch 
deed, to ſuc his debtor for the whole of his demand. ooh, 


The plaintiff proved te 8 of the . 
which was the whole of his caſe. 


Bearcroft of counſel for the defendant, ſtated bs 
defence to be, that the defendant's affairs having | 
become embarraſſed, he had propoſed to his cre. MW 
ditors to pay them a- compoſition of 10s. in the 
pound, and for that purpoſe, to execute an aſſign. 
ment of all his effects to truſtees, for their benefit, 
That the plaintiff among others, having been ap- 
plied to had conſented to accept the compoſition, 
and had ordered a draft of the deed of aſſignment 
to beſent to his attorney for his peruſal, which had 
been done, and his attorney had accordingly peruled 
and approved it on his behalf: that in conſequence 
of this ſuppoſed acquieſcence of the plaintiff, the 
deed had been prepared and executed by the de- 

fendant, who thereby had aſſigned to the truſtees, all 
his effects for the benefit of his creditors who had 
conſented to receive a compoſition, but that not- 
withſtanding, the plaintiff had ſo given his aſſent as 
befor ſtated, he had refuſed to execute the deed, 
and now had brought this action to recover the whole 
of his demand. 


" Theſe 
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Theſe facts were proved, and the draft as approved 
by the plaintiff 's attorney, and * _ were given 
in evidence. 


Lord KzNvyoN ruled, That this. evidence was a 
compleat anſwer to the plaintiff's action —he ſaid 
the principle upon which the action could not be 
maintained was, that in conſequence of this act of 
the plaintiff s, the defendant had parted with all his 
property, and the other creditors had been induced 
to execute the deed : that this was putting the defen- 
dant into a very aukward ſituation, as by aſſigning all 
his property he was committing an act of bank- 
ruptcy : that it therefore never ſhould be allowed to 
the plaintiff to recede from what he had under- 
taken, and to evade the effect of the compoſition, 
by a refuſal to execute the deed which had been 
prepared with his conſent. He therefore directed the 
jury to find for the defendant. 


Garrow and Parte for the plaintiff. 
Bearcroft for the defendant. 


—  ——_____——_—— 


| | Friday, 
MMasrexs v. SHOOLBRED. al, an. 


88 MPSIT on a policy of * addy Wherea pin 


The inſurance was on a ſhip called the Four captured and 
- brought into a 


Brothers, to commence from the 19th of March 1793, neutral port, 


d ſold b 
for 6 months, from any port.— The ſhip valued at captain * 4 


5 captain bought 
100i. her for the IG | 
; nefit of the 
owners; they ſhall only be 3 to recover on a 1 the ſum paid by the captain and 
what may be expended in her outfit, and cannot recover for a total loſs. - 


It was proved, that the ſhip ſailed from New Brun. 
wick, with a cargo of fiſh for Barbadoes, and was 
captured 
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captured by the Aunbiſcade Freuch frigata, and ear. 


Tied into Charleſtown in North Amenica, where the 


remained upwards of a month, and was then ſold 
by authority of the French conſul there, as a prize, by 
public vendue, and was purchafed by the captain, 
(who had been exchanged) for 380!. on account of 
the owners; in addition to this ſum ſo paid for the 
veſſel, 2300 were paid by the captain, after he had 
purchaſed her, for neceſſary repairs at Charle/own, 
and for fitting her out again for a voyage: after 
which ſhe failed for Jamaica. 


The defendants, the inſurers, had paid 60l. ju 
cept, into court, as for an average loſs. 


The plaintiff contended, that the ſhip having been 
captured, and ſold by the captors, after being x 
month in their poſſeſſion, that it was a total loſs, for 
which he was entitled to recover. 


For the defendants, the under-writers, it was 


urged, that the captain was to be conſidered as the 


agent of the inſured, and as purchaſing the property 
inſured for their benefit: that having obtained that 
property by his act, it was to be conſidered as if no 
capture had taken place, but the ſhip bad ſuſtained 
a certain loſs, which the under-writers were bound 
to make good under the policy: that this loſs con- 
ſiſted of the 380. paid, and ſo much of the 2300. 25 
was within the policy, which loſs they calculated at 
6ol. per cent. and which they had paid into court. 


Lord Kenyon faid, It was impoſſible to make 
this more than an average loſs; that a policy of 
inſurance was a contract of indemnity, to which, 

| = and 
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and which: only the inſured had 2 right to look: 


this was the language of Receiur, and its prinei. 


ple had been adopted in every deciſion on the ſub- 


ject; that it had been decided, that if a ſhip had been 


ſunk and weighed up again, if it was reftored to the 
owners, they had only a right to go for an average 
loſs.—Such alſo was the caſe of ranſoms : that in the 
preſent caſe, the captain was to be conſidered as the 
agent for the owners, as recovering ſo much property 


on their account, and that they had therefore a right 
to recover anly ſo mych as was the amount of the 


injury their property had ſuſtained, which was an 
average loſs 5 and the only queſtion would be, for 
the jury to calculate, whether the 60/. per cent. 
paid into court, covered the whole of the loſs the 
inſured had ſuſtained or not. 


It was admitted by his lordſhip and the 8 


That when the ſhip had been captured and carried 


into port in the enemy's poſſeſſion, the inſured 


might then have abandoned it, and ſo have made 


it a total loſs; and the counſel for the plaintiff at- 
tempted to make out in evidence, that the inſured 
had offered to do ſo. But it appeared to be an offer 
to abandon, on terms of the defendants paying cer- 
tain bills, which they not thinking themſelves liable 
to pay, had refuſed. Upon which his lordſhip ad- 
ded, that not having abandoned in the firſt inſtance, 
but having recovered the ſhip, ey.» were e hound to 
go for an average loſs only. 


The verdi& therefore was taken, fabjeRt t to calcu- 


lation, whether the 60/.. per cent, paid into court 


| Was ſufficient to cover the whole loſs, taking it to 
on 
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be an average loſs only, the counſel for the plaintif 


aſſerting that it amounted to more than 60/. per cent. 
Erſkine and Baldwin .for the plaintiff, 5 
Bower and Garrow for the defendant. 
Same day. , Hol sT v. Pownar and SPENCER. 


3 > ROVER for a cargo of fruit. 


— ye get | The plaintiff was a merchant living at Ley. 
5 Born. The defendants were the aſſignees of Duttr 
arrival of the and Co. of Liverpool who were bankrupts. 
ſhip in the port, 5 
where ſhe is taken poſſeſſion of by the affignees, but from whence ſhe is ordered ont to per- 
form quarentine, is not ſuch a completion of the voyage as ſhall veſt the property in the al. 
ſiguces, but the conſignor may ſtill conſider the goods as in tranſitu, and ſtop them while th; 
vellel is performing quarentine. eee eee 8 
On the 26th of September 1792, Dutton and Co. 
gave the plaintiff an order, to charter on their ac. 


count a veſſel for Liverpool, with a cargo of fruit. 


The plaintiffs accordingly chartered the ſhip H. 
vourite with the cargo in queſtion, according to Dil. 
ten and Co's directions. none: 


The captain ſigned three bills of lading as oſual, 
one of which was ſent to Dutton and Company. 


In the month of March 1793, which was before 
the arrival of the veſſel at Liverpool, the houſe of 
Dutton and Co. ſtopped payment, and in the ſame 
month were declared bankrupts. | 


The plaintiff having- heard of the circumſtance 


| of their ſtopping payment; ſent one of the bills of 


ladipg to Staples and Co. of London, who authoriſed 


a Mr. Ellames of Liverpool, as agent to the plaintift 
82 : 


K . 2 1 
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to ſtop the cargo, before i it was en to Dutton 
and Co. under the firſt bill of lading. — 
On thegth of June following, the an ad at 
Liverpool, but it being diſcovered that ſhe thould 


have performed quarantine, ſhe was the fame evening 
ordered back to a E n Hojlake, for that pars 


pole. * 


on the day the ip 9 the 1 of "as? 


(gth of June) Spencer one of the defendants as al- 


hgnee of Duthin and Co' 5 eſtate, went on board her 
and claimed the cargo as belonging to Dytton and 
Co's eſtate, opened ſome of the cheſts of oranges, 
and put two perſons on board, who continued alter- 
nately there till the 18th, when the Fuarantine \ was 

ended, with a view of keeping poſſefſion' of the cargo 


on account of the bankrupt eſtate. 


On the 17th of June, while the veſſel. was per- 
forming quarantine, Ellames as agent and attorney 
for the plaintiff, ſerved a notice of Dutton and Co's 


bankruptcy, on the captain of the veſſel, and claimed 
the goods on behalf of the plaintiff, at the ſame time 


offering him an indemnity. | 
Similar notice was ſerved on the defendants. 


On the 18th of June the veſſel came into harbour, 
and on 19th broke bulk, on which day a claim was 
again made by Ellames, and an indemnity offered; 


But the captain delivered the cargo to the Defen. | 


dants, tg recover which the preſent action was 
brought. 


The counſel for the defendants reſted Hake * 
foncs on the caſe of Ellis v. Hunt, 3 Term Rep. 464. 


- R they 
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they contended that the principal's right to ſtop jy 
tranſitu was completely at an end, when the conſignee 
had got poſſeſſion by any means, of the goods con- 
ſigned : that the conſignee might have met the veſſel 
at ſea on her voyage, and have taken poſleſſion by 
virtue of the firſt bill of lading, which poſſeſſion they 
contended would be compleat to diveſt any right, 
the conſignor might have to ſtop the goods in tran. 
fitu : that in the preſent caſe there could be no quel. 
tion on that head, as the aſſignees had taken po. 
ſeſſion on the gth of June; whereas the notice from 
the conſignor was not given until the 17th, at which 
time a complete property was veſted in the aſſignees 
by virtue of their poſſeſſion. 


Lord Kenyon was of opinion, that this was a 
ſtopping in tranſitu ſufficient to maintain the action; 
his Lordſhip ſaid, that in order to give the conſignee 
a right to claim by virtue of poſſeſſion, it ſhould be 
a poſſeſſion obtained by the conſignees, on the com. 
pletion of the voyage: that the caſe put by Mr. 


_ Erſkine, that the conſignee had a right to go out to 


ſea to meet the ſhip, could not be ſupported, as it 
might go the length of ſaying, that the conſignee 
might meet the veſſel coming out of the port, from 


whence ſhe had been conſigned, and that that ſhould 
diveſt the property out of the conſignor, and veſt it 


in himſelf, which was a poſition not to be ſupported, 
as there would be then no poſſibility of any ſtoppage 
in tranſitu at all. That in the preſent caſe the voyage 
was not completed, till ſhe had performed quaran- 


tine, till which time ſhe was in tran/itu, and as the 


plaintiff's agent had given notice, and claimed the 
cargo 


"= MX Oh - a 
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cargo before the completion of the voyage, he was 
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of opinion, that the plaintiff had ſtopped the goods 
time enough to prevent the property from veſting 
in the aſſignees but on the application of the de- 


fendant's counſel his lordſhip ſaved the point. 
| Bearcroft and Lawes for the plaintiff. 

Erſkine and Wood for the defendant. 

In the next term a new trial was moved for on the 
matter of law, as ruled in the caſe by Lord Kixvon, 
but the court of King's Bench concurred in opinion 


with his Lordſhip, and refuſed a rule to ſhew cauſe. 
| The verdi& was therefore entered up for the plaintiff. 


+ RoBinsoN v. DRyYBROUGH. 
HIS was an action of debt. 

The declaration ſtated ** that the defendant 
by a certain deed poll, agreed to purchaſe from the 
plaintiff, the leaſe of certain premiſes at Stratford in 
Eſſex for the ſum of 5/. 55. and then averred that 
the plaintiff was ready and willing to ſell and aſſign 
the ſaid leaſe and premiſes to the defendant, and 
that he had tendered and offered to execute the ſaid 
aſſignment to the defendant, on payment of the ſaid 51. 


.. It then ſtated, that the defendant had refuſed to 
accept the ſaid aſſignment whereby the debt accrued. 


To this the defendant pleaded non e/t factum. 


The deed poll when produced inevidence appeared 
to be ſtamped with a fix ſhilling agreement ſtamp. 


KS: The 


Where any in- 
ſtrument is by 
law required to 
ſtamped, it 

is not ſufficient 
to produce it | 
with a ſtamp ad 
valorem, in order 
to give it in evi- 
dence, it ought - 
to have the 
ſtamp peculiarly 
appropriated to 
ſuch inſtrument. 
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The counſel for the (defendant objected that. 
could not be given in evidence, inaſmuch as the in. 
ſtrument produced, was a deed under ſeal, and there. 
fore ſhould have had the ſtamp proper for dead, 
whereas this had merely an agreement ſtamp. 
They further attempted to prove, that at the time 
of the execution of this agreement, it was on an un. 
ſtamped paper, and had no ſeals then affixed to 
it, but they failed in evidence as to this. They 
proved however by the evidence of a clerk of thi 
ſtamp office, that they will not there ſtamp any in. 
ſtrument under ſeal, with an agreement ftamp, hy 
hat they conſider ſuch as a deed, which cannot be 
ſtamped after execution, under a penalty of 35. be. 
ſides the fix ſhillings for the ſtamp. The inference 


they meant to draw from this was, that it hadsbeen F 
ſealed, and the words“ and ſeals“ added long after i 
the execution and ſtamping. | ; 
The counſel for the defendant, under theſe cit- | 
cumſtances, preſſed the propriety of the court's re. 
quiring that every inſtrument given in evidence, 
ſhould be ſtamped with the ſtamp particularly ap- 
propriated to it, as being liable to the abuſe of 
which they had been complaining ; and cited ſeveral 
of the ſtatutes, impoſing particular ſtamps upon 4 
deeds, deeds poll and other inſtruments. - 
The counſel! for the plaintiff relied on this, 
that the amount of the ſtamps upon deeds and agree. 
ments was the fame, and as this was a revenue att, d 
contended that it was ſufficient, if the ſtamp was * 
ad valorem, and ſaid it had been often ſo ruled at Ni þ 
Priits, particularly in a caſe of Allen v. Thomas, be⸗ 


1 fore 
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fore Mr. Juſtice Gour. d, zan W Dat 


N. N 777. 

Lord Kinyon faid, That he was pole to be 
of ee, that a ſtamp ad valorem was ſufficient, 
but that he would referve the point. 


The plaintiff therefore took a verdict fubſe& to the 
opinion of the Court. | | 


Mingay and ——— for the plaintiff. 
 Garraw and Marryat for the defendant. | 


In the next term it was moved to ſet aſide the 
verdict, and that a non-ſuit might be entered. 

Lord Kenyon delivered the judgment of the 
Court. That the ſtamp ſhould have been that ap- 
propriated to the inſtrument to be given in evidence, 
ſo that the deed in queſtion ſhould not have been 
admitted, and that judgment of Non-ſuit ſhould 
therefore be entered. 


WI Iso v. Kennedy. 


\ SSUMPSIT on a note of hand. 8 
Plea of the general iſſue. r 


been given ſor a 
debt, the party may go into evidence of the debt, for which the note is given, if the note has 
not the proper ſtamp ſo that it cannot be given in evidence. 


Ihe note in queſtion had been given by the defen- 
dant, in lieu of an acceptance of his, which was due 
when the note was given. This acceptance, the de- 
ſendant had been ſerved with · notice to produce, and 
had been entered into as an accommodation to one 
Hayley, who bad got it diſcounted with the plaintiff, 

The 


* 
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he note when produced had not the proper ſtamy, 
and ſo could not be given in evidence, and it there. 
fore became a queſtion, whether the defendant 
could not go into other evidence to eſtabliſh the 
debt, for which the note had been given. 


Per Lord KEN VON. A promiſſory note is not like 
a bond which merges the demand; for if money i; 
due for, goods ſold, or upon any ſuch like account, 
and a promiſſory note is given for the amount of th: 
debt, which note, afterwards, upon action brought, 
has not the proper ſtamp on it, ſo that it cannot he 
given in evidence, the party may reſort to evidence 
on the goods ſold, or the demand upon account of 
which the note was given. 


Mingay and Marryat for the plaintiff. 


Garroꝛo for the defendant. 


AEA—— H_ 


—  LacoN KNIGHT & al' v. Hoorexk & al. 


Conſtrutions IH E plaintiffs: in this action were the joint. 
upon ſeveral 
parts of the ſta- owners of the ſhip Trelawney, a veſſel employ- 


6 G. 
8 1 ed i in the Southern whale fiſhery. 


gulating the : | 
Southern Whale The defendants were the commiſſioners of the 


Fiſhery, - . | 
i cuſtonts : this action was brought for the purpose 
of aſcertaining the plaintiffs? claim to certain bout 
ties given for the encouragement of that fiſhery. 


By Stat. 26 Geo, 3. and 28 Geo. 3, Two ſtatutes 

ty which the trade to the South. ſeas, for the whal: 

- fiſhery is regulated, a bounty of 70 is given 10 
the firſt five ſhips with the greateſt quantity of oil and 
head matter that ſhould arrive in England. ' 


Thiele 
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Theſe ſhips in order to entitle them to the boun- 
ty, are by! the Acts of Parliament, to ſail within the 
firſt of January and the firſt of November, and to be 
out on their reſpective voyage not leſs than fourteen 
months, nor more than twenty-eight; and to return 

| before the thirty - firſt of December : they are to carry 
out an apprentice for every fifty tons, and back again, 
unleſs it ſnall appear that the apprentice either died 
or deſerted; and the veſſel muſt be regiſtered, under 
Lord Hawkeſbury's act. Theſe matters are to be 
verified by- affidavits of the maſter, mate, and two 
of the mariners : purſuing theſe regulations, and 
obtaining a certificate from the commiſſioners of the 
cuſtoms, to the collector of the port to which the 
veſſel belongs, they are entitled to receive the 
bounty. This was claimed by the plaintiffs, and by 
another ſhip making the ſame claim: the commil- 
fioners of the cuſtoms were only ſtake-holders, and 
of courſe nominal defendants only in this action, 


The facts of the caſe were, that the ſhip Trelawney 

| failed from Yarmouth on the 29th October 1789, and 
returned from her voyage in December 1790, on the 

27th of which month ſhe arrived at Carton Bay, a 
ſmall port in Norfolk, and on the ER arrived at 
Yarmouth. 


| The firſt queſtion aroſe upon the clauſe, n the act 
of parliament, requiring the veſſel to be out not leſs 
than 14 months. | 


Erſkine of counſel for the Plaintiffs „ Where the ſta- 
tute requires the 
that the veſſel had been out the time required by fair ns 


the act of parliament.--He inſiſted that her coming 14 months, chis 


means lunar, not 
to calendar months 
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to Carten Bay, could not be deemed the completion 
of her voyage, it deing merely the touching at a port, 
whefe no duties were ever taken, on her return to the 
port of 7armbuth, from whence ſhe had ſailed, which 
ſhe reathed on the agth of December, and which from 
the 29th of October of the preceding year, made ex. 
actly fourteen months. But even ſhould it be held, 
that the veſſel's arrival at Carton Bay, on the 27th of 
December, ſhould be deemed her return to Z»plond 
which would be two days ſhott of the* computation, 
of fburteen calendar months; he contended, that 
the veſſel was entitled to the bounty, inaſmuch as the 
att of partiamefit had uſed the word “ months,” ge. 
netally, and this muſt mean lunar months, by which 
->iaparation, the veſſel would have been out five 


weeks above the es months required by the 
act. | 8 OR 


The Attorney General (Sir John Scot), on the 
other ſide contended, that the ſhip's arrival at Carton 
Bay ſhould be deemed an artival in England, though 
no duties were in fact collected there; as it was 
within the exchequer ſurvey of the port of Tar- 
mouth, and was therefore to be dete as a mem. 
ber of it. 


To this Lord KEN VON aſſented. 


As to the time, the Attorney General tended, | 

that at the cuſtom-houſe, in all caſes of bounties or 
ſuch like limitations as to time, the uniform and eſta- 
blithed tute adopted there was to conſtrue © months,” 
ds calendar, and not lunar months. 


fa 


to the act of parliament; ; and had been out on her 
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Lord Kenyon ſaid, that the ideas ef the fears of | 
the cuſtoms were not to regulate the courts of Nef. 
minſter Hell; in the conſtruction of acts of parliament: 
that in the preſent caſe the legiſlature had uſed : 
the word © months” generally. That in the uniform 
egal conſtruction, a4 month fo generally deſcribed 
was a lunar month, unleſs the context required a dif- 
ferent conſtructlon, and he therefore was of opinion, 
in the preſent inſtance, that the ſhip had conformed 


voyage t the legal time required by it. 


The Attorney Genetal then adverted to other 
parts of the act of parliament, impoſing particular 
tegulations and reſtrictions on the veſſels, going on 
this trade, without which ſuch veſſels were not 
entitled to receive the money. 43349 th 
One of theſe is, © that every veſſel 6 engaging Where the k. 


tute requires 
in ſuch trade, ſhall take on board for the ſaid voyage that the veſſel 
f fi burthen, and that a appenlie 
one apprentice for every fifty tons burthen, and that at apprentice 
ſuch apprentice ſo taken, at the fitting, clearing and „ 


failing of the ſaid ſhip, was on board, and ſo conti- —— 

nued during the voyage, unleſs ſuch apprentice The muſter-rell © = 

ſhould die or deſert the ſhip, which ſhould be verified Nano lach 

by the oaths of the maſter, mate, and two of the fr Aline d 

Ff 8. 
The evidence to this was, the muſter rolls of the ln 

veſſel, at the time of clearing of the ſaid veſſel, and 

at her return to Tarmouth ; in theſe muſter-rolls the 

names of five apprentices appeared, the ſhip carry- 

ing 295 tons, at the time of her clearing, and at her 

return one was marked © dead” another ** deſerted; 


theſe 
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theſe muſter-rolls were verified, by the affidavit of 
the maſter, mate, and two of the mariners. 


The counſel for the defendant objected to this exj. 
dence on the ground, that the affidavit was informal, 
and alſo did not ſubſtantially ſatisfy the directions of 
the ſtatute. They contended, that the words of the 
ftatute ought to have been followed, ſtating the fact 
as to the number of apprentices, their failing and 
continuing on board during the voyage, and their 
death or deſertion, if ſuch happened ; but that even 
was the affidavit in queſtion, ſufficient in point of 
form, it did not ſatisfy the directions of the ſtatute, 
They contended that the object of the act being, 
that apprentices ſnould go the voyage, it was ma. 
terial to ſee that they had done ſo; that the oath 
ſhould therefore ſtate their failing and continuing 
on board during the voyage, whereas the oath here 
was only, that at the time of clearing there was the 
proper number, but as a conſiderable interval might 
elapſe between the clearing of the veſſel, and her 
ſailing, and the ſtatute required her to have the num- 
ber at the time of her failing, that the affidavit was 
ſubſtantially bad, as the apprentices might have 
died or deſerted, between the clearing and the failing 


of the ſhip. 


Erſkine for the plaintiff anſwered, that the form 
of the afiidavit was prepared by the officer of tie 
cuſtoms at the port, from whence the veſſel ſailed, and 
where ſhe arrived, and that therefore it was not com- 
petent for the defendants to object to it, for an in- 


formality proceeding from one of their own officers. 
As 
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As to the ſubſtance he contended, that having the 


number of apprentices preſcribed by the ſtatute, at _ 


the time of clearing, was ſufficient, and that the 


muſter rolls as verified by affidavit, were compleat 


evidence. 


Lord Kenyon faid, that he was of opinion the evi- 


dence offered, was ſufficient to ſatisfy the requiſition 
of the act of parliament, that the oaths which had 


been made in this caſe, were ſuch as the ſtatute re- 


quired, and eſtabliſhed the truth of the muſter- rolls; 


and as the one at the time of clearing, had contained 


the names of five apprentices, and the other at the 


ſhip's return, had accounted for the defe@ of two, the 


one in conſequence of death, the other of deſertion, 
that it was therefore a fair inference, that the veſſel 
had carried out the proper number of apprentices, 
on the voyage, nor ſhould they preſume that the 
death or deſertion of the apprentices, happened be- 
tween the time of the ſhip's clearing and ſailing.— 
His Lordſhip therefore upon that head ruled, that 


the regulation in that reſpect preſcribed by the ſta_ 


tute had been conformed to, and the Plaintiffs en- 
titled to recover. 
Erſtine, Mingay and Aale e for the Plaintiff. 


The Attorney General, Bearcroft, Bower, and Wood 
for the Defendant. | 
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Mindy, 7 | | wes” 
2 8 N this caſe, though no matter of law occurred, 
— yet as Lord KEN VON in ſumming up the evidence 


wharſs on the given in it to the Jury, ſtated it, as involving a queſ- 
tion of conſiderable public importance: as the ver. 
dict given in it, would be evidence in any caſe of a 
ſimilar claim: and as no record or report of it may 
elſewhere appear, it is therefore inſerted among the 
caſes in this collection. 


It was an action of treſpaſs vi et armis, for cutting 
a rope belonging to a barge, the Plaintiff's property, 
by which the rope was ſpoiled, and the _ 12 
a - drift. | 


The Defendant pleaded, that he-was poſſeſſed of 

a certain wharf, and that the rope was wrongfully 
and injuriouſly faſtened to the ſaid wharf, and the 
ſaid barge wrongfully and injuriouſly faſtened and 
moored by the ſaid rope to the ſaid wharf, without 


his leave and licence, and that to prevent damage to 
his ſaid wharf that he had cut the ſaid rope, &c. 


The Plaintiff by his replication ſtated, that the 
ſaid wharf is ſituated on the river Thames, which is 
a common and ancient navigable river, for all the 
king's ſubjeQs to pals and repaſs, with their boats, 
veſſels and barges, at their free will and pleaſure; that 
there now is, and from time whereof the memory of 
man is not to the contrary, hath been a certain an- 

cient cuſtom, that all the king's ſubjeQs ſailing, row- 
ing and pailing, by and with their barges upon the 
'> fad - 


— 
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faid river, during the time of low-water, have been 
accuſtomed to moor and faſten, and of right at thoſe 
times ought to moor and faſten, their ſaid barges by 
affixing certain ropes, as well to their ſaid barges, as 
to all or any of the ſaid wharfs, moſt convenient for 
that purpoſe, and to keep them ſo moored and faſ- 
tened until high-water, leaving ſufficient room during 
the time of ſuch mooring and faſtening, for all per- 
ſons having occaſion to uſe the ſaid wharfs, or having 
occaſion to ſail, row, paſs and repaſs with their barges 
and veſſels upon the ſaid river, and that the Plain- 
tiff having occaſion to ſail, in and upon the ſaid 
river, and io moor and faſten his Taid barge, to the 

ſaid wharf of the Plaintiff, did faſten his ſaid rope 
till the time of high-water, to the Plaintiff's wharf, 
in purſuance of ſuch right, and that the ſaid Plaintiff 
did of his own wrong cut the ſaid rope as aforeſaid. 


The Defendant by his rejoinder denied the right 
as ſet out in the replication, which was the iſſue in 
the caſe. | 

Several witneſſes were called for the Plaintiff, who 
proved the cuſtom, ſome of them proved the cuſtom 
to be in ſome meaſure variant from that proved by 
others with reſpect to the mooring t to the piles in the 
front of the wharf. 


Lord Kenyon in his ſumming up to che Jury, de- 
livered it as his opinion, that the cuſtom was proved 
as laid. | 5 , 
The j jury (which was a ſpecial one) were out for 
ſome time, and then brought in the following ver- 


dit © That the cuſtom of — barges at low 


water, 
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water, is for one tide at the piles in the front of the 
wharf, and if there are no piles, the cuſtom does 
not allow the barges to moor at * wharf, unleſs 
through diſtreſs. 


Mingay, Shepherd and Efpinaſſe for the Plaintiff, 
Erftine, Garrow and Giles for the Defendant. 


END OF MICHAELMAS TERM, 
IN THE KING'S BENCH. 
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IN THE COMMON PLEAS, 
AT WESTMINSTER, 
. SITTINGS AFTER TERM. 


RICHARDSON v. TOMLIN. New ge. | 


RESPASS for breaking and entering the ä 


an aſportavit 
Plaintiff's cloſe, breaking up a ſaw-pit, and where — goods 
are proved to 
ak and carrying away the materials, and con- — iS 
. | 2 „ Nl ſt d, 
rerting them to his own ule, " _ on _ 
no carrying 
away, 2 converting to the party's own uſe, an where the damages are under 40s, 2. 
Whether the Plaintiff ſhall have full coſts. Ot, 


The Plaintiff proved the treſpaſs as laid in the 
declaration, and the carrying away of the materials, 
by the command of the Defendant, but it was alſo 
proved, that they had been brought back and re- 
ſtored by the Defendant's conſent, and that the 
Plaintiff had paid 9s. 6d. for reſtoring the ſaw-pit 
to its former condition. | 


A verdi& was found for hs Plaintiff, with Seven 
Shillings and Six-pence damages. 


In taking the verdict, the Aſſociate was about to 
enter it up, as damages Seven Shillings and Six- 
pence, colts Forty Shillings. 


| Adair Serjt., of counſel for the Defendant, object 
ed to the taking the verdict and coſts in this way, 
and 
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and inſiſted that there ſhould be no more coſts than 
damages; on the ground, that as under the preſent 
form of action the freehold could come in queſtion, 
and the Aſportavit | had been exprels)y negatived by 
the evidence, proving that the materials of the ſay. 
pit had been reſtored ; that by na poſſibility could 


os damages be held to be given on account of the 


taking, carrying away and converting the material 


to his own uſe, which alone could give the plaintif 
a title to his full coſts. 


It was anſwered, that the ſum given in damage 
had been the ſum paid by the plaintiff, for reſtoring 
the materials of the ſaw-pit, and that that having 
been cauſed by the A/portavit, was ſufficient to entitle 
him to coſts. | 


It was ruled by Ex RE, Chief 8 that the 
taking away being proved, entitled the plaintiff to 
full coſts, and that it was not neceſſary, to prove a 
converſion further thap in aggravation of damages, 


ſo that the evidence of the carrying away, was alone 


ſufficient to entitle the plaintiff to full coſts. 
Adair, Serjt. and On//ow for the plaintiff. 
Le Blanc, Serjt. for the detendant. 


In the next term a rule was obtained, to ſhew 
cauſe why the Mafter ſhould not review his taxation, 
and why the plaintiff ſhould not be allowed no more 
colts than damages. Cauſe was ſhewn before Mr. 


| Juſtice BuLLe«, fitting alone in Bank, when his 


Lordſhip was of opinion, that the plaintiff was 
entitled to no more coſts than damages, and the rule 
was made abſolute, . 


/ 
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$ITTINGS AFTER TERM 


AT GUILDHALL. 


4 


Voda v. en | 22 6th. 


are taken by 


Tis: 8 p A 88 vi & armis, for taking the Plain- Where goods 


* 8 goods. A A way of diftreſs 


for rent off the 
ble with, theaont, aud an aQori of <a brought for the taking, the 


pe mult plead a ſpecial matter in Juſtification, ad « cannot give i it in evidence 


the general ſue, 


under ſtat. 11S. a. c. 19 


Plea of the general iſſue. 

The evidence on the part of the plaintiff, proved 
the raking of the goods at Norwich, as a diſtreſs for 
tent of certain premiſes lying in Somerſetſbire. = 

The Defendant's s counſel ſtated their client's de- 
Tence to. be, that the plaintiff x was tenant to the De- 
fendint of certain premiſes at Preſton, in Somerſet- 
ſhire, and that the rent being i in arrear; he had clan- 
deſtinely removed the goods in queſtion from Prefton 
to Norwich, where the deferidant had followed them, 
and. ſeized them as a diſtreſs for the rent in arrear, 
within the 30 days allowed by Stat. 1 Geo. 2. 19: ' and 
they were proceeding to give thele fits in evidence. 
Adair, Serjt. for the plaintiſſ, objected to the de- 

fendani's ; going into evidence of theſe facts, under 
the general iſſue, inſiſting that the ſpecial matter 
ſhould have been pleaded. 

The counſel for the Defendant contended; that 
they were entitled to do ſo under the words of the 


2 fſttutute 
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ſtatute which allows the party to plead the Gener; 
iſſue and to give the ſpecial matter in evidence. 

The words of the ſtatute 11 Geo. 2. 19, § 21. are, 
That to any action of treſpaſs, or on the caſe 
brought againſt any perſon entitled to rent or ſer. 
vices, their bailiff or receiver, or other perſons, re. 
lating to any entry upon the premiſes, chargeable 


. with ſuch rent or ſervices, or to any diſtreſs or 
| ſeizure, ſale or diſpoſal of any goods thereupon, it 
ſhall be lawful for the defendants to plead the gene. 
ral iſſue, and to give the ſpecial matter in evidence.” 


Adair, Serjt. upon this clauſe of the ſtatute con. 
tended, that it did not extend to the caſe in queſtion: 
that the clauſe in the ſtatute was confined to the 
caſe of an entry on the premiſes chargeable with 
the rent, and to a diſtreſs and ſeizure of goods on 
the premiſes, or in the words of the ſtatute * here. 
pon,” wherezs here the ſeizure was not made upon 
the premiſes, but after their removal. 

Rook, Juſtice ruled, That the evidence was in. 
admiſſible under the general iſſue ; he ſaid that thc 
conſtruction contended for on the partof the plain. 
tiff was the true one, and that he was of opinion that 
the intention of the Legiſlature was, to confine the 


indulgence of ſo pleading, to caſes of diſtreſſes made 
upon the premiſes chargeable with the rent, as there 


might exiſt many reaſons why the ſame indulgence 
ſhould not be given to diſtreſſes made off the pre 
miſes, and that if the defendant meant to have re. 


lied on the ſpecial matter, he ſhould have pleaded i. 


Adair, Serjt. and Henderſon for the Plaintiff. 


Bond, Serjt. and Morgan for the Defendant. 


END OF MICHAELMAS TERM. 
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SECOND SITTING IN TERM, 
| | AT. - GUILDHALL. LY» 4 
| HarTaM V. „Wrruxks 5 — 


anuary 29th. 


| | -SSUMPSIT on a bill of exchange by ke To prove uſury 


; in the diſcount 
plaintiff as indorſee. i of hill of ex- 


change ; evi- 


"SER that the plaintiff diſcounted two bills, one ef which was the bill in queſtiou, and took 
for both together, diſcount above legal intereſt, but without dN how much was 
taken for the bill in nating, is inſufficient to ſupport the iſſue. 


Plea of the general iſſue. 

Ihe bill in queſtion was drawn by a perſon of the 
name of Sargent, in his own favour, on the defend- 
ant, and indorſed by Sargent to the plaintiff. 


The defence to the action was, that the tranſac- 
tion by means of which the bill came to the plain- 
tiff's poſleſſion was uſurious. | 
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To prove the uſury, Satrjent was called, he pravgd 
that Hattam the plaintiff had diſcounted two bills for 
him, the one for 48/. and the other that which ya 
the object of the preſent action, and that he bad 
paid diſcount for both Together, to the amount of 
80. 10l. which was more than the legal intereſt, for 
the time both had to run. 

He was aſked concerning the 38“. bill, How long 
it had to run ? The queſtion was qbjeQed to, as no 
notice had been given to produce 1t. | 

Lord Kenyon ruled, that the queſtion could not 
be aſked. 


He was then aſked, if he could diſtinguiſh hov 


much had been paid for the-difeount- of each patti- 
cular bill? 


„The witneſs being unable to dg ſo, Lord Ker rox 


ruled, that the diſcount being on the two dills, 
forming a tranfaction which was a joint one, that 
the witneſs's ſwearing to the uſury upon both bills 
taken together, could not de admitted as evidence 
of uſury on the particular bill i in queſtion, and that 
the defendant had therefore failed in proving bis 
caſe. | 


The plaintiff had a verdict. 
Garrow and Lawes for the plaintiff. 
Mingay for the defendant. 
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Ta Is was an action of afſumpſit, againſt the de- The indorſee of 


fendant, as the drawer of a bill of exchange — 


takes it know- 
ing it to be ſuch, and advances ou it, but part of the amount, can only recover as much as 
- he has ; aliter where the bill has been regularly drawn, on a fair z ccbunt, Ki ths 
courſe of : in ſuch caſe, _ indorſee u recover the whole. 


Plea of the general ine | 
Tue bill was dra wn by one Roberts, i in favour of 
W Thomas Ould or order, on Thomas Tates, for 861. 
UW Dated iſt of once 1793, payable 3 motiths after 


Ow 


ates accepted it, but did not pay it, 104 the de- 

CES was therefore fued as drawer, on his default, 
The Defence on the merits was, that the plain- 

tiff, the indorſee, knew that the bill was an accom- 
modation one, between Yates and the defendant, 
and beſides, had not paid the value for tt. 


The firſt witnefs called for the plaintiff, on his 
crols-examination proved, that the bill was really 
an accommodation bill, and that it was known by 
the plaintiff to be fo, and that he in fa& had given 
for it but 2. 


Lord Kenyon ſaid, that where a bill of exchange 
is given for money really due from the drawee to the 
_ drawer, 
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drawer, or is drawn in the regular courſe of buſines 
in ſuch caſe, the indorſee, though he has not given 
to the indorſer the full amount of the bill, yet may 
recover the whole, and be the holder of the over. 
plus above the ſum he has really paid, to the uſe of 
the indorſer; but where the bill is an accommoda. 
tion one, and that known to the indorſee, and he 
pays but part of the amount, in ſuch caſe he can 

only recover the ſum he has actually paid for the 
bill, and if the plaintiff in this caſe was entitled to 
recover, he could only do it to the amount of. 20. 
the ſum he really paid {or it. 


Wbere hy mil. To prove a demand of payment of the bill fron 


ak 
a bill had mo 7 ates, the acceptor, the plaintiff called the notary 


_— che by whom it had been made; on producing the bill 


day before it bes to him, it appeared that it had been noted as de- 


came due, in an 


apa manded, op the 3d of February, and he admitted that 
ſhall be pow. it had been demanded on that day. 


ſuited, the de- 1 
mand being Lord KENVON ſaid, that the plaintiff muſt be 


e,  called<that the bill did not become payable until 
the fourth of February, which was allowing the 
three days f grace, - after the firſt of that month, 
when the bill. became due, and that non-payment 
by the acceptor, on the day beſore the bill became 
due, was not ſuch a default in him; as could autho- 
riſe the holder to have recourſe to the drawer. 


The plaintiff: was non- ſuited. 
| E Aline and Bayley for the plaintiff 
Vie ey for the defendant. 
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| MiNer. « V. . et cal Sheriffs of Wedneſday, 
wy 2 ; Lonpox. | | 3 roth. 


* SU M PSIT for money had ad received, 3 


ſt the ſhe- 
Plea of the general iſſue. 5 3 2 25 — 


had and re- 
N00 prove that a certain perſon as bailiſſ received the ä on an arreſt—an office 
copy of the writ and return, and which contains the name of ſuch perſon, coupled with evi- 
| dence, that it is uſual to indorſe the bailiff's name on the writ, and that the perſon whoſe name 
ſo appears is a bailiff, and made the arreſt—is evidence to charge the ſheriffs. | 


© This action was brought to recover the ſum of 
1004. under tlie following circumſtances. 2 


The plaintiff being indebted to one Parks, a writ 
iſſued directed to the defendants, ſheriffs of London, 
to hold him to bail for that ſum, at the ſuit of Parkes. 


The Sheriffs directed their warrant to one of their 

| officers of the name of Kelle, who arreſted the 
plaintiff, and who upon the arreſt being made, paid 
into Kellett's hands the above mentioned ſum of 106]. 
which Keltett undertook to return, on the plaintiff's 
putting in, and juſtifying bail to the action; the 
plaintiff did put in and juſtify bail; And the pre- 
ſent action was brought to recover the money ſo paid 
into Kellett's hands, which he had not retiirned to the 
plaintif, purſuant to his undertaking. 


CASES AF. Nie PRIUS, 
The plaintiff produced in evidence an office copy 


of the original writ, and the return, which the vn. 
neſs ſwore he had compared with the original, 


Mingay for the defendant afked him, how he hai 
compared it? he ſaid that after it had been tranſeribed, 
he held in his hands the copy now produced, while 
a witneſs read over the original. He was then aſked 
if he bad compared i it, by the ſame perſon's 8 reading 
over this copy while he held the original ? 


Hiv {aid ho had tot. 


Mingay then objected, that this was | adcefary) in 
onder to ſhew 1 it to be a true copy, and to make it 
evidence. 


Lord Kenyon over-ruled the objection, and held 
that what had been done \ was ſufficient. 


The counſel for the plaintiff then called a witnek, 
who had been Kellert's follower when he arreſted the 
plaintiff, to prove the arreſt, and that Kellett was an 
officer of the ſherifts of Middleſes. | | 


| Mingay objected, that this evidence was in that 
ſhape inadmiſhble, and that it was neceſſary to im. 
plicate the ſheriffs in this tranſaction, in order to 
maintain the action, which could only be by ſhewing 
that Kellett to wham the money had been paid, was 
an. officer of the eriffs, and i in the cale | in que!tion, 
aQing. under. their authority; and that the warrant 
to arreſt the plaintiff, had been directed to him: and 
that to prove Kel{ett an officer, and to conne the 
tranſaction with the defendants for that purpoſe, the 
writ and warrant grounded on it, whick had been di- 
reſted to Kellett, opgit to be produced, 


The 
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The plaintiff had not the writ or warrant, but in 
the office copy of the writ and return above-menti- 
oned, produced by the plaintiff ; after ſetting out the 
whole ar length, it then ſet out the indorſement for 

the ſum for which the party w was to be held to bail, 


the attorney's name, and there was alfo on it the 


name of Kellett; after which was the return. 
They then proved, that it was the uſage of the 


heriff's office, to indorſe on the writ the name of the 
officer to whom the warrant to arreſt, grounded on 
the writ, was delivered; and that the name of KRellett 


ſs contained in the office copy of the writ and returi, 


if a regular rranſeript of the whole writ and zeturn, 


muſt have meant to repreſent Kellett, as the officer to 
whom the warrant was directed. 


Lord Kenyon ruled, that the name of Keller be. 
ing ſo contained in the office copy, produced in evi 
dence, coupled with the explanation given by the 
vitneſs, was evidence fo prove that Kellelt was an 
officer of the ſheriffs of Middleſex, ſufficient for the 
an of the action. 


| (arrow and Marryat for the ek 
Mingay for the defendant. 


The plaintiff had a verdia—if ſeems "IRE 
dello bow far the aQion is maintainable, on 
prineiple; ao de act of the bailiff in this inſtance 
ſeems not to have been within the ſcope of bis of. 
fice, nor part of hiv dury as an officer of the lier itt; 
it ſeems therefore that the action ſhotld have been 
pes * yay — not nal the Ai; 
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begs AT GUILDHALL. . 
Setzrday, 4 Sulster v. NEWöIAx. 1 
February 14th. © 
Wh isre-- 
erde {A SSUMPSIT fo uſe and occupation. 
dens wn bare Plea of the general iſſue. | | 
the neceſſity of *' © * 


fix months notice to. quit. But he hve months notice WY were given, 4 the leſſor 
neither expreſſed an aſſent or dillent to the admitting it, and took the rent up to the time 


- 
* 


when the tenant, quitted; it ſhall be taken as a waiver of the mae notice to quits and ap 
acquieſence on che Derr of the lefſor. | 


LEGS 


The defendant had been tenant to the plain 
from year to year, commencing at Lady- day; the rent 
was payable quarterly: at Chriſtmas the defendant 
gave notice that he would quit the premiſes at the 
Lady. day following: the circumſtances as proved 
on his part were; that this notice to quit had been left 
at the houſe of the perſon who received the rents 
of the eſtate, that he had put it on his file of notices, 
and had neither' expreſſed his aſſent or diſſent, to the 
accepting it as a notice. to quit.— The rent was paid 
to Lady day, when the tenant quitted: And the ac- 
tion was for rent accruing ſubſequent to that time. 


The defendant relied on two grounds; 5, firſt, that 


Ah rent being payable quarterly, that a quarter's nc- 


tice to quit was ſufficient ;. but ſecondly, That it by 
law it was not ſufficient, that the defendant's accep- 
tance of the notice to quit at the end of three months, 


and that being at the end of the year, was a waiver 
| of 
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of the notice, which by law would otherwiſe be 


neceſlary, 


It was -anfwered* by the counſel 63 the vlaintif, 
that the manner of paying the rent, made no altera- 


tion as to the tenancy, which was from year to year; 

and that it therefore was incumbent on the defen- 

dant, to have given half a year's notice of quitting, : 4· 
2s was required by law, in caſes of ſuch holding? 
as to the ſecond point, they. inſiſted that the tacit 
receipt of a notice, without any evidence of acqui- yy 
eſcence on the part of the plaintiff, could not be of 
conſtrued into, a waiver of the regular notice. 


Lord Kenyon ſaid, that the tenancy, was from 
year to year, and that in ſuch caſes no notice ſhort 
of ſix months, and determinable with, the year, was 
ſufficient, and. that the mode of payment of the 


rent, whether half yearly or quarterly, was a colla- 
teral matter, and no diſpenſation or qualification of 


the regular ſix months notice required by law: but 
his lordſhip added, that by agreement, the parties 


might diſpenſe with the notice, and the acquieſcence 


of the parties was preſumptive evidence of ſuch 
agreement; and he was of opinion, that in this caſe 
there was evidence of acquielcence, as the plaintiff 
had received the notice to quit at the end of three 
months, and never expreſſed to the defendant any 
difſent whatever, which he thought he ſhould have 
done, if he had meant to have refuſed his aſſent to 
the defendant s quitting according to the notice. 


Erſtine and Shepherd. for the plaintiff. 


| Mingay for the defendant. 
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the conveyances 


and the intereſt il Ad of 32800. to be to him pald, Had 


of the money 


Procured to pure | | 
chaſe an annuity 4000. per annum, charged upon a Cerfain eſtate of hi; 
—— 


ted th 
ae. 


ing the eſtate, 
to 


were put in hand, or any expence incurred on that 
account: and that on the ſame principle the plaintif 
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 RicuaRDs v. BARTON. 


| 4HIS was an ation of fin. 
The declaration ſtated that the defendan 


agreed to grant to the plaintiff, a certain annuity of 


the defendant's, and that he had repreſented that the 
faid eſtate was affected with only one judgment, for 
10007. payable to his brother: That on this repreſen. 
tation the plaintiff agreed to purchaſe the ſaid annuity: 
that the deeds and conveyances neceſſary, were ac. 
cotdingly prepared: and the plaintiff had procured 
the faid fam of money for that purpoſe, It then 
averred that before the faid deeds were executed, it 
appeated that the ſaid premiſes were charged with 
farther judgment of 50007. ; in conſequence of which 
the plaintiff declined to proceed further in the 
purchaſe ; and the action was brought to recover the 
expences of the conveyance, and the intereſt of the 
money from the time the plaintiff had prepared! it 
fit the treaty was at an end. 


For the defendant it was relied, firſt that it ant 
incumbent on the plaintiff, to have ſearched for 
judgments before any of the deeds or conveyances 


ſhould not have come forward with his money, ſo as 
to charge the defendant with any intereſt, until he 


had ſeen a clear and indiſputable title : and as to the 
charge 
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charge of the latter judgment, they gave in evi- 
dence, that they had offered to have ſatisfaction 
entered upon that judgment, but it was by power of 
attorney, from the perſon ee the judgment, | 
and who was then abroad. 


For the plaintiff it was proved, by the attorney 
employed dy him, that he had received an abſtract 
of the defendant's title to the eſtate about to be 
charged with the annuity, which mentioned but one 
charge of 10004. to his brother; that upon his en- 
quiring if there were any other judgments affecting 
the eſtate, the defendant aſſured him there were none, 
that he therefore did not then ſearch for judgments, 
but deferred it till the execution of the deeds, to 
ſave a double ſearch. 


Lord Kenyon ruled, that the plaintiff was cleasly 
entitled to recover; his Lotdſhlp ſaid that an ab- 


ſtract ought to mention every incumbrance whatever 
affecting an eſtate, upon which any ſecurity was about 
to de placed, and ſhould therefore contain an account 
of every judgment by which the eſtate was affected; 
that the abſtraR therefore in this caſe was objection- 

able in that reſpe&, nor was the objection removed 
by the offer to have ſatisfaction acknowledged under 
a power of attorney, as that was liable to objection; 


and it had been decided by Lord Hardwicke, that a Ante 116. 


party was not bound to accept of any conveyance, 
or any agreement, executed under ſuch circum- 
ſtances * that with reſpect to the ſearching for judg- 
ments, the conduct of the plaintiffs attorney had 
been en petfealy proper, for as it was abſoturely neceſ. 


fary- 


270 CASES Ar NISI PRIUS,'. :: 

ſary to ſearch for judgments immediately before the. 
conveyances were executed; leſt ſome judgments 
ſhould have been entered up during the treaty, that 
he had aſſigned a very proper reaſon for not having 
done ſo at firſt, namely, the plaintiff's aſſertion, that 
no judgment did in fact ſubſiſt charging the. eſtate, 
except one for tool. before mentioned, and as It 
ſaved expence of a double ſearch for judgments. 


The plaintiff had a verdict. 
| Law and Dallas for the plaintiff. 
Erſkine and Baldwin for the defendant. 
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. SCARMAN. v. Cas TEIL. 

. HIS was an action on the caſe to recover the 
und to pay ſor 

acdicines and amount of an apothecary's bill, for medicines 


attendanc A | 
t —— furniſhed to, and attendances on a ſervant of the 


dan zan plaintiff s. 
under his roof | 
Lord Kenyon ſaid, That he was of opinion that 
a maſter was obliged to provide for his ſervant in 
ſickneſs and in health, and that he therefore vas 
liable for medicines furniſhed to his ſervant, while 
in his ſervice.— Not that his ſervant was at liberty 
to go abroad and contract debts for medicines, 


but that while he was under his maſtef's roof: the 
maſter 
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maſter was under a legal, as well as a moral obliga- 
tion, to provide the neceſſary medicines, and to 
pay for ſuch as were adminiſtered to his e un 
der ſuch eircumſtances. n 


Burrough as an amicus curiæ, mentioned tha = - 
caſe of this ſort had been argued before Lord Mans- 
#12LÞ and the court of King's Bench, in the year 
1782, in which it had been reſolved, that a ner | 


was not ſo liable. 


The 2 for the 4 ſaid, it was a caſe 
of Luby v. Wilſhire, i in which that point had been 


decided. ' 
It was anſwered by the plaintiff's counſel, that the 

caſe cited was of a ſervant in huſbandry, and the 
action was an action of A ſumpſit by the pariſh officers, 
to recover the amount of a ſurgeon's bill paĩd by 
them, for the cure of the defendant's ſervant, which 
was adjudged to be not maintainable. : 

Lord Kenyon ſaid, the diſtinction ſeemed to be a 
reaſonable one, and that caſe diſtinguiſhable from the . 
preſent. | 

The plaintiff recovered. 
Eꝛrſtine and Latves for the plaintiff. 

Garrow for the defendant. 
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 STONEHOUSE v. ELLIOT... eme day, 


HIS was an action of treſpaſs for an aſſault An aQion of 
I - 
and falſe impriſonment. 4 : — — 


lie where the 
party has been taken into cuſtody under a charge, and brought before a magiſtrate, though 
is hy him diſcharged. The aRion ſhould be Caſe for malicious proſecution. 


Plea 9 


- * want. une. co. ——̃ on — * 


_ CASES AT NIsl. * 


-: Plea of Not- guilty. 

'The caſe as ſtated and proved on the part of the 
plaintiff was, that the plaintiff on the 41ſt of V.. 
vember was at Drury Lane Play- houſe; the defer. 
dant was there alſo, and had had her pocket cut fron 
bet fide, containing flve guineas, and à ing: She 
left the Play-houſe and brought in a (conſtable for 
the purpoſe of apprehending the perſon who hay 
picked her pocket; ſhe at firſt fixed on à different 
perſon, but afterwards charged the plaintiff, who 
was in conſequence apprehended, and brought be. 
fore the Juſtices at Bow Street Office, where he wy 
diſcharged, there being no pretext for charging him. 


When the caſe was opened by Erſkine for the 
plaintiff, Lord Kenyon expreſſed a doubt, whether 
the action was maintainable in its preſent form, and 
whether it ſhould not have been ee for maliciou 
proſecution. 


Erſkine ſaid, that the diſtinddion was, where a per- 
Ton was apprehended under a warrant or without one. 
That where there was a watrant, this action was not 
maintainable ; but that where a party makes a charge 
and that turns out to be unfounded, and there ib 
conſequent unlawful detention of the perfon, that 
there the action is maint#mable; 

Mood on the ſame ſide, cited a caſe, ſaid to have 
been ſo decided by Mr. Juſtice Bu LLER, and added. 
that the Defendant might in this action have juſtified, 
by, which the whole matter woüld have come before 
the Court, as well as in an action for a malicious 
proſecution. | 


Lord 
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Lord Kenyon ſaid, That to bring the action in 
the preſent form, for ſuch an offence ſeemed to him 
to break in on the ſettled diſtinction of actions.— 
That the defendant had adopted the proper and le- 
gal courſe under the circumſtances in which ſhe was 
placed, and that to allow an action of falſe impriſon- 
ment to be maintained, whenever the party happened 
to be miſtaken z would be injurious, and would deter 
parties from charging perſons really guilty of ſuch 
offences: that the proper action therefore ſeemed to 
be an action on the caſe, and the action in its 
preſent form could not be maintained but as Mr. 
Mood had cited ſo reſpectable an authority, he 
would ſuffer the plaintiff, as he had proved his caſe, 
to take a verdi&t, with liberty for the defendant 
to moye to ſet it aſide and have a non · ſuit entered. * 


1 Egſtine and Wood for the plaintiff. 
|  Garrow and Gibbs for the defendants. © | 
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'W1LsoN v. CLARK. -— | February 116k. 


occupation of a 
tain premiſes of the plaintiff's, deſcribed in houſe, deſcribing 


it as in a certain 


the declaration, as“ lying and being in the pariſh parim, if there 


* | is no ſuch pariſh 
of Sydenham, i in the county of Kent. NR 


A*® 8 U MPSIT for uſe and occupation of cer. Cſe for uſe and 


| Garrow for the defendant, ſtated that there was 
no ſuch pariſh as Sydenham in Kent : Sydenham —_ 
part of the pariſh of Teruiſbam. Jr 8 


Pen £54444 1 Far Ne 


. 8 t M., Cane iv. .. 
tha boy * IL. . e 3 - 


_ CASES AF. NISI PRIUS, . 

Per Lord Kanyon, It cannot be got nn, the 

plaintiff muſt be called, + 
Erin- atid Ruſſel for the plant: 


Garrow and Lawes for the Ae, 


Same day. 1 Davrer V. Cala; 


Where a bill of A SSUMPSIT on a bill of axe dem 


exchange has 
been given for by one Scott, in his own ings and one 


ores eas, by the defendant. | 
in any of the in- 
— all it weld © x ths Ks of «fks fab indole, i mini 


againſt the acceptor. 


ErRline ſaid, He was inſtructed to make this de 
fence, That the bill was drawn by Scort, in his owi 
favour, that he diſcounted it with one Greenfill, who 
took for it above 18/. per cent. but that he had no. 
thing to impeach the tranſaction 7 which the pam. 


tiff had become poſſeſſed of * ' 


Per Lord KENYON, It is no defence. If the note 
had been originally given on an uſurious tranſaction, 
or for an uſurious conſideration, it would have been 
void in the hands of even a bona jide holder —but 
uſury in any intermediate tranſaction reſpeRing it 
can never make it vaid in the hands of a bona fit 
indorſee, where there was no uſury in the original 
tranſaction. | | 


Mingay and Baldwin for the plaintiff 
_ Erſkine for the defendant. 
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The Governor ere of the — 


Warrs won * v. Cowrrk- 2 
18 was an addon Feb open bond againſt 


Sailer as executor of Sir Corp Lit- tanting md = 
tetatt. | | | found among the 

| pers of a pub 

Plex it No 22 1d: Plene adminjfravit. of cies 

. w ea 

In the year 1768, Sir George 1 Litleton having pro- it hall be a+ 
cured for a en of his of the name of Broddburft, oof by the 
the place of cofleckor under the Chriſta Water- +" aan 


1 | 


works Company, had joined in the preſent bond, as 


z furety for the faithful accounting, and paying over 
to the company, of the ſums collector. by him i in the 5 


courfe of his duty. 


The hond was produced. by the ſecretary of che 


company, from among the company's papers, and 


he fwore it was in the hand- writing of the perſon 


who was ſecretary, at the time it bore date. 


A witneſs was called on the part of the plaintiff to 
prove the hand- writing of Sir George Littleton ſub- 


it. 


Lord Kenyon fad, that he would admit the bond 


withour proof, i it being above thirty years date. 


Chembre for the defendant ſubmitted, that there 
ſhould be ſome evidence offered to prove the hand- 
writing of the ſubſcribing witneſs— that this differed 


ſeribed to the bond. — But he was unable to ſwear ta | 


from the caſe of a deed which reſpected land, as there 
poſſeſſion having gone with the deed, confirmed it, 


and that the rule ſhou!d be confined to ſuch caſeson! y. 


P 1 1 Lord 
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Lotd Kenyon faid, that all deeds above thirty 
Fears date proyed themſelyes, that it was therefore 
not requiſite to: go into further proof, particularly 
in the caſe of the preſent bond, as it had been pro- 
| duced by the ſecretary of the company, from a among 
their papers, and in the hand-writing of-the perſon 
who was ſecretary at the time it bore date, which 
gave it a degree of authority. His Lordſhip there. 


5 fore admitted it without further evidence. 


9 the iſſue of plene adminifravit. —The de 
fendant s counſel admitted, that the defendant had 
aſſets from Sir George Litileton, ſufficient, to ſatisfy f 
the debt; but ſtated that twenty-two years ago he had 
paid over the whole of Sir George Littleton's pro- 
perty, which he then had in his hands, to the Duke 
of Bridgewater, as reſiduary legatee, and that he had 
now nothing remaining in his hands, nor had he till 
the bringing of the preſent aQion any notice, that 
there was ſuch a claim as that now made, fubſiſting 


againſt the eſtate. 


Where the exe» Lord Kenyon ſaid, that he was of opinion, that 


rare” cg where an executor or adminiſtrator has ſatisfied the 


legacies, after debts and legacies affecting the teſtator's or inteſtate's 
the year, from 


teſtator's death eſtate, and paid over the remainder to the reſiduary 


ed, and 
nts legatee, and has had no notice of any other fubſiſting 


1 demand, provided he had not done it too precipt- 


aq aeg tately, that it was a. good anſwer to an action, ſuch 
| a er T2 as the preſent : That the ſtatute having directed 
that no legacies ſhould be claimed before the end of 
one year, from the teſtator's death, ſeemed to have 
meant to give chat time for creditors to the eſtate to 


make. 
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make their claims, or at leaſt to give notice to the 
executor or adminiſtrator, that there were -fucht 
claims ſubſiſting; and that as in the preſent eaſe 
the debt was of ſuch long ſtanding, and ynclaimed 
for ſuch a number of years, and the remainder of the 
eltate paid over to the reſiduary legatee, he was of 
opinion that it was complete evidence of plene admi- 
niſtravit, in favour of the executor; but his e 
added, he would reſerve that point. 


The plaintiff was going to take a verdict for the 
penalty, Chambre for the defendant inſiſted, that the 
plaintiff ſhould prove the dainage he had ſuſtained, 
as it was now ſettled that the Jury under the ſtar. 85 
& M. z. ſhould aſſeſs the damages. 


ipod for the plaintiff ſaid, that was the caſe where 
the bond was for the performance of articles, or mat- 
ters referred to in another indenture or inſtrument, 
Not where the matters were contained i in the condi- 
tion of che bond. EL / 


Lord Kenyon ſaid, that the 3 fhould afſeſs the 
damages. | 
The plaintiff . took a verdia, to the 


amount of the damages proved, ſubject to the opinion 
of the Court, on the paint reſerved, 


' Erſkine and Mood for the plaintiff, | 
| Chambre and Corpper for the defendant. 


On Lord Kexyon's coming into Court the next 
morning, his Lordſhip mentioned, that he had a note 
of a deciſion before Lord Mansfield, which he read 
10 the Court, in which Lord Mansfield | had ruled the 
lame 
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ſane point veſpeding che proof of a bond, of above 
thirty years ſtanding, which he had done. The cafe 
was Herber Admi'. of Henchett v. Hall, Sittings at 
Guildhall, Micbaelmas 1564, it was an action of debt 
upon 2 bond dated aoth Marrb 1932, on non ef 
Jactum pleaded, the plaintiff produced at the trial 
 _ quity ; it mas:objeRed by Mr. Dunning, that it ought 
to be authenticated, and that à deed of that age will 
not itlelf be ſufficient, unleſs poſſeſſion or ſome- 
thing equivalent had gone with It—Lord Mangfeld 
allowed the diſtinction. 


Upon which the plaintiff called a witneſs to prove 
the hand writing of the obligor, and inſiſted that that 
was ſufficient to entitle him to have it read, but no 
account was given of the ſubſcribing witneſs, Lord 
Mansfield {till thought the proof defective, and non · 
ſuited the plaintiff, at the ſame time declaring that 
if proof had been made, that the bond had been 
found among the papers of the deceaſed, he would 
have allowed the evidence. 


Vide S. C. 1 Black. Rep. 532. where the objeclion 
ſtated is, that there being no proof of payment of 
mtereſt or any other mark of authenticity, if the 
length of date was alone ſufficient to eſtabliſh it, 
that any knave might forge a bond, with a very an- 
cient date, and recover on it, it appears further in the 
report of chat cafe, that one of _ ann wit- 
nefles was be van: 
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* 
SSUMPSIT for money had and received. 
Plea of the general iſue.. ok . 


8 | day. 
Where a 


party 
ſued on a claim 
which he knows 
tobe unfounded, 


it voluntarily and with notice, it is not recsverable back in _ though at the time 
[5,64 it, he declares that he pays it without prejudice to his ri — recover. 


The plaintiff and Defendant being in theffame 


| line of buſineſs, entered into an agreement by which 


the defendant agreed to ſell the plaintiff all his old 
iron, except buſhel iron, which was s of an inferior 


quality, at gf. per ton. 


The iron he delivered, was OY iron of an in- 


ferior value, being part buſhel iron, and charged the 
full value of the beſt ſort : the plaĩntiff objecting to 
the charge, the now defendant brought an aQion for 
it—The plaintiff paid the full demand ſo made on 


him, at the ſame time telling the defendant, that 


he did it without prejudice, and meant to bring an 
action to recover back the overplus ſo paid. 


This action was brought for that purpoſe. 


When the caſe was opened by the plaintiff” 
counſel, Lord Kenyon ſaid, that ſuch an action could 


not be maintained. That to allow it, would be to try 
every ſuch queſtion twice, for that the ſame legal 
ground that would entitle the plaintiff to recover 
in the preſent action, would have been a good defence 
to the action brought againſt him, by the preſent 
defendant; at which time, and in which manner he 
ſhould have proceeded : that money paid by miſtake 


was recoverable in afſump/it, but here it was paid 
| voluntarily, 


280 


Wedneſday, 
F ebr vary I 8h . 


An indictment 
for perjury can- 
not be main- 
tained, where 
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voluntarily, and ſo could not bay recovered under the 


circumſtances of this caſe. — * 0 *. 
Erſtine and Reader for the plaintiff. | 


| Garrow for the defendant. 


— — — 

| MITCHELL v. WrIGnT. 

ER Lord KN vox. In delivering a particular 

under a judge's order, where there has been an 
account current, and payments made, for which the 
party means to give credit; the particular ought 
to contain as well all thoſe matters for which be 
means to give credit, as thoſe for which the action 
is brought, 

\ | 3 

Rex v. CxESTIONv. 


HIS was an indictment againſt the defendant 
for perjury. 


the ſuppoſed perjury depends on the conſtruction of a deed. - 


Plea of Not-guilty. 


The caſe ſtated on the part of the proſecutor was, 
that in the year 1783, the defendant being procu- 
rator general of the court of Admiralty, reſigned 
that office to a perſon of the name of Heſeltine, re- 
ſerving to himſelf the emoluments of all ſuch ſuits, 
as had been commenced during his time, and which 


* 0 


were then depending. 
Soon 
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' Soon after this tranſaction, wiſhing to retire from 
all concern with the bufineſs, he treated with the pro- 
ſecutor Mr. Dickinſon, and by deed between him 
and Dickinſon, he aſſigned over all his right before 
- reſerved in his agreement with He/eltine, giving to 
Dickinſon by the ſame deed, a power to proſecute all 
actions then depending in his name, but to receive 
the profits on his own account. 


One Utterſon having become indebted to Dickinſon, 


for buſineſs done in the gourt of Admiralty, was 
ſued by him, in the court of Common Pleas, in 
Creſpigny's name. 


In that ſuit on a motion to ſtay procgedings, Creſ- 


pigny made an affidavit, wherein he ſwore that in the 


year 1783, he had reſigned his place to Heſeltine, 


and that from that period, he had not authorized any | 
perſon to ſue in his name: and that the action then 


depending againſt Utterſon, was brought i in his name, 
without his authority. 


Upon this affidavit the perjury was albened. 


Lord Kenyon, on this ſtatement being made, 
aſked Garrow (who led for the proſecution) if the 


perjury did not turn on the conſtruction of the 
deed, as to what paſſed under it from the defendant 
to Dickinſon. TO 5 


| Garrow admitted that in a great meaſure it did. 


His Lordſhip then ſaid, that the indictment could 
not-be maintained, that if the defendant had in any 
manner acted inconſiſtently with the obligation 
entered into by his deed, that it was the obje& of 

| 2 civil 
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x civil action, but that where the injury aroſe from 
a miſconception or miſtake in the conſtruction of a 
clauſe in a deed, for ſuch an injury, an indiAment 
for perjury could not be ſupported. 
His Lordfhip therefore directed a verdict of ac. 
quittal. 
Carrot and 2 for the proſecution, 
| Erfline, Mingay and Gaſelse for the defendant. 
Same day. 8 Cor Is v. LovzII. 
In an ation HIS was a ſpecial action on the caſe in 4 
=) fumpfit, in which the plaintiff declared, That 
pa oof the defendant having become a bankrupt and being 


_ $6975 then indebted to the plaintiff, in conſideration that 
celloragainſt the the plaintift would not prove his debt under the com. 


anceofthe miſſion, he undertook to pay him eighteen ſhillings 


2 in the pound, on his debt, and to bring forward 


waiver of the another perſon to ſecure to.him the payment of that 
agreement by 

the bavkrup: to ſum”? ; It then averred that the defendant had not paid, 

pay and anſwer r bee forward any perſon to ſecure him that 


ie the action. 
ſum, by reaſon whereof the defendant became lia- 
ble, Sc. 
Plea of non-aſſumpſit. 


The plaintiff proved by a witneſs a treaty * an 
agreement in ſubſtance as ſtated in the declaration, 
but the witneſs on his croſs- examination, admitted 
that the plaintiff had petitioned the Great Seal againſt 
the allowance of the defendant's certificate. 


The counſel for the defendant contended, that 


this was a waiver of the agreement and deprived 
the 
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me plaintiff of eee benefit to be derived 
under it. 

Lord Kan ron held chat! it did fo, his Lorddup FY 
ſerved, that the agreement upon which the preſent 
ation was founded, muſt be ſuppoſed to have been 
entered into with a view to diſcharge the defendant 
from his debts, by the plaintiff's co-operating in the 
diſcharge, which the defendant would obtain by 
means of his certificate : That the plaintiff by oppoſ- 
mg the defendant's certificate: had been guilty of 

mala det, as defeating the'objea of the agreement 3 
by an act totally inconſiſtent with it. That he 

ſhould therefore be held to have abandoned it, and 

not be alle wed to reſort to it, or to maintain an ac- : 
tion which had the agreement for its foundation. 00 
His Lordſhip therefore directed a nonſuit. 

Mingay and Gibbs for the plaintiff. 

Garret for the defendant. 


N ü | Thur ſday, 
Mar v. SMITH, „ > 
mtr for money had and received on To prove the 
diſſolution of 
an account ſtated. — — - 
the copy of the 
_ advertiſement inſerted in the 8 by which the parties ! diſſolre the partnerſhip 
is not evidence, unleſs it is ſtamped . For it is offered in as an ä and ſo 
ſhould have an agreement * 
— 
Plea of the general iſſue. | 


The eaſe as ſtated by the plaintiff's counſal was, 
chat the defendant and he had been in partnerſhip in 
trade, which partnerſhip had been diſſolved in Oetober 
1794; that all a accounts between them had been re. 


ferred 


be dug 
action was broufht. ' 


0 
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ferred to arbitration, when a balance was ſettled to 
to the 8 to recover which the preſent 


The defendant denied t t any diſſolution of the 
partnerſhip had taken place, or that any account had 
been ſettled or adjuſted, and that of courſe one 


partner could not maintain an action againſt ano- 


ther for an unliquidated balance. 


Erſkine for the plaintiff, ſtated, that Sag would 
prove the parttierſhip difſolved by the following evi. 
dence, viz. that as it was neceſſary to give notice in 
the Gazette, of the diſſolution of partnerſhip, and the 


| Gazette required that the advertiſement giving no- 


tice of the diſſolution, ſhould be atteſted by a wit. 


neſs and left at the Gazezrte office; he would produce 


the original from which the advertiſement in the 
Gazette, was printed, which was an agreement to dil. 
ſolve the partnerſhip ſigned by both parties, and at- 


_ teſted by a ſubſcribing witneſs, whom he would call. 


This paper when produced, appeared to be a piece 
of paper containing, in writing, the uſual form of 
advertiſements, as inſerted in the Gazette, giving no- 
tice of diflolution of partnerſhip, viz. © That John 
Smith and Mary May, had that day agreed to diſſolve 


partnerſhip, Nc.“ 


Aingay for the defendant, objected that this on 


the face of it, purported to be an agreement, and as 


ſuch could not be given in evidence without an 


| een ſtamp. 


It was anſwered for the plaintiff, that it was not 


an n agreement, but offered in evidence merely to ſnew 
that 
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that the parties had in fact diſſolved their part- . 
nerſhip. | "i 242 5 
Lord KxMvoN after reſerring: to the Autute, aid 


that it was neceſſary i it ſhould have been ſtamped, 
otherwiſe he could not admit it: that the ſtatute re- 


quired a ſtamp upon all papers to be given in evi- 
dence, in proof of any agreement : that the paper in 

queſtion - was offered in evidence of an agreement 
— the parties to diflolve the partnerſhip, and; 
therefure was inadmiſſible without a ſtamp. 


The plaintiff was non-ſuited.. 15 =. 
- Erie: and Baldwin for the plaintiff. 5 


* * 
2 


ner, and Re Hell for the defendant. 2H Chon 
| „„ Friday, 
08 43 REx v. GIiTHAM. 10:4 [FTA | February 20th. 


\H 18 was an indictment ** the 8 Where a wit- 


- neſs is ſworn on 
an attorney, under ſtatute. 17 Geo. 3. 26. for the New Teſta- 


ment who ad- 
ling more than ten ſhillings per cent. as allowed mits that he was 


born bh 
by the ſtatute, for procurayon money, on the fale of che L 
| which religion 
an annuity, 5 


formally abjur- 
ed and was never baptized or admitted into the Chriſtian church. He is an admiſſible wit- 


neſs—though the oath has been ſo taken by him —on his aſſerting, that he then conſidered 


himſelf as a member of the eſtabliſhed religion and bound by its precepts. 


To prove the caſe on the part of the PR eve 
a perſon of the name of John King, a money broker 
was called as a witneſs ; he was ſworn in the com- | 
mon form, on the New Teſtament. ; 


When he was proceeding to give. his F he 
was s ſtopped by Gibbs, of counſel for the defendant. 


He 
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. the eſtabliſhed region fince.he had been of capacity 
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He war aſſted of what religions perſuaſton he was! 


he anſwered, of the ꝗroteſtant— He was then aſked, 
he bad been always of that perſuaſron ? He ſaid he 
had not, that he was born a Jew, but had been of 


to judge for himfelf, and that he now proſeſſed to 


be of that perſuaſion, 


Ir tfie courfe of his emacs; he admitted that 


he Rad been married according to the feviſh rites, 


and that his firſt wife had been a Jewel. 


He was laſtly aſked, if he had ever been baptiſed, 
or had ever formally renounced the Jewiſh perfua. 
ſion? He anſwered; that he had never been baptiſed, 
nor had ever formally renounced the Jewiſh religion, 


or been admitted a member of the eſtabliſhed church. 


On this admiſſian Gibbs objected to his teſtimony, 
that haying been ſworn on the goſpels, and never 


having been admitted a member of the Chriſtian 
church, that he could not conſider an oath ſo taken 


3s obligatory, and that his teſtimony being unſanc- 


_ tioned by ſuch obligation was inadmiſſible. 


Lord KEx vo faid, that he was of opinion, that 


his teſtimony was admiffibte—chat notwithſtanding 
he bad admitted that he had been of the Jewiſh per- 


ſuaſion, yet having ſworn that he now conſidered 


himſelf as a member of the eſtabliſhed religion, and 
bound by the precepts of that religion, that he ſhould 
deem the obligation of an oath ſo taken as ſufficiently 


binding. His Lordſhip cited the caſe of Omichund 
v. Barker, 1 Ath. 2x. and admitted his teſtimony. 


In 


bes A = — — 


In the indictment it was averred, that the Deſen- When tas 


the ſum of 2450ʃ. being the purehaſe- money of 22 


nuity, and it is 


certain. annuity, and it appeared that part of that ſum ed bat 
had been taken for deeds, c. the remainder pro- en fem was 


curation. / / citing and pro- 
: curing, prov- 
This was objected to as a varlance. | ung that part 
of that ſum was 


Lord Kenyon ruled, that the whole ſum being taken for — 
taken for, and on account of the entire tranſaction variance. 
for procuring. the money for the annuity, that it 
ſhould not be ſo taken by parts, but the whole be 
deemed. an act done on account of the Procuratipn, 
and ſo that there was no variance. 
Fielding, Shepherd and Raine for the proſecution. 
 Mingay and Gibbs for the Defendant. 
The Defendant was found guilty: : 


: n 9 7 
OxLape v. PfRCHAZD & al. Sheriffs Se der 
of LoNx DON. 


His was an action on 12 caſe, againſt the The bankrupt 


himfelf 
 ſheriffs for a falſe return. _- | ew = 


nefs to explain a 


doubtful act which may be or net an at of bankruptcy —as hue: an arreſt relicd upon 
as a concerted and fraudulent one, was ſo or not. 


It was brought to recover a quantity of goods, 
Ge belonging to one Benjamit Bert, then a bankrupt, 
which the defendants had feized under an exeeu- 
tion at the ſuit of the plaintiff, and to which the 
defendants being indemnified by the YN of 
vert, had returned nulla Bonn. 


The 
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taken on 
dant had taken $20/. for ſoliciting and procuring cc of pro- 
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I The queſtion turned upon the time when an * 
0 bankruptcy had been committed by Bect. 


The act of bankruptey, upon which the aſſignets 
relied: was the bankrupt's having procured nunſelt 
fraudulently to be arreſted. 


The circumſtances as they ore in evidence 
were, that Beet had been indebted to the plaintiff, i in 
a large ſum of 1 money, from the year 1781. On 
the 27th of September 1594, the plaintiff 8 attorney 
brought a writ to a ſheriff's officer in Chancery Lane, 
the officer declined to execute it for ſo large a ſum, 

and particularly as the old ſheriffs were then going oat 
of office. The attorney told him that he would indem- 
nify him, that the matter would be ſettled in a 
quarter of an hour by Beet, whom he was about to 
arreſt. In a ſhort time after Beet appeared and was 
arreſted, and gave. the warrant of attorney upon 
which the judgment had been entered UP, and the 
preſent execution taken out. - 


The counſel for the aflignees relied upon this as 2 
concerted plan, befween the plaintiff and Beet the 
bankrupt, to procure himſelf to be arreſted, to give 
a colour to the warrant of attorney, which the bank- 
rupt then executed to the plaintiff. | 


Ihe plaintiff s.counſel denied that there was any 
concerted plan between the plaintiff and Beet, and 
alledged that it was an adverſe arreſt. They ex- 
plained the tranſaction, by ſtating, that Beef on the 
evening upon which the arreſt was made, had been 
ſent for by the plaintiff, upon a pretended meſſage, 
that he wanted to ſee him upon buſineſs, and pro- 

poſed 
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noſed to call the bankrupt himſelf, to prove that the 
arreſt was totally unexpected by him on the even- 
ing on which it was made, and that there was no 
plan whatever thought of, or concerted between the 
plaintiff and him, to procure his arreſt at the time 


it took place. 


It was objefted by the defendant's counſel, that 
this could not be done. That it was a ſettled rule 
that a bankrupt could nor be called to prove any 
matter reſpecting his own act of bankruptcy. 


Lord Kenyon ſaid, that it certainly was a princi- 
ple of law, that a bankrupt could not be called to 
prove an act of bankruptcy committed by himſelf; 
but that the converſe of that had never been decided, 
that a bankrupt could not be called to diſprove it, 
u to explain a doubtful of equivocal act: that the 
reaſon why a bankrupt could not be called to prove 
an act of bankruptcy committed by himſelf, was, 
that it was a criminal act in the eye of the law: that 
it had been decided in a modern caſe, that the de- 
claration of a bankrupt was admiſſible evidence, to 
prove quo anime he had left his houſe, his abſconding 
being relied upon as the act of bankruptcy; [ his 
| Lordſhip alluded to the caſe of Bateman v. Bailey, 


5 Term Rep. 512.] That he was therefore of opi- 


nion, that in the preſent caſe, the bankrupt was an 
admiſſible witneſs, to prove whether the arreſt was 
a concerted or an adverſe one, and his 1 ad- 


mitted him accordingly. 
The plaintiff had a verdict. 
Erſtine, Garrow and Lawes for the plaintiff. 
Law and Wood for the defendant. 
U 


mw —_——— cs ar diet Frs. 


SITTING AFTER TERM 
1 GUILDHALL. 


Mon n N 
Faraery 236+ | | Cowen & al' v. SIMPSON. 


If a perſon em- Is was an ation on the caſe againſt the 
CHO: 1 defendant in the nature of an action of deceit 
2 him of the ſolvency of a perſon whom he adviſes his employers to truſt ſor 
goods, if he at the time knew that ſuch a perſon was not ſolvent, though he did not com. 
municate it to his employers,) they cannot ET the perſon who made 
ſuch falſe repreſematiop. 
2 Wap Sielatablen ſtated, that the defendant had 
falſely and fraudulentlyFepreſented- to a perſon of 
the name of Piper, who was then an agent employed 
by the plaintiffs who were Wine Merchants, that 
one Walter Green, was a perſon ſafely to be truſted: 
That they relying on ſuch repreſentation did truſt 
him with liquors to a conſiderable amount; Where 
as the ſaid Green was then in infolvent circum- 
ſtances, and had not ow or” the” "Ow or a0 


part thereof. 
The defendant pleaded not- guilty. 


1 he plaintiffs proved by the evidence of Pipe 
chat Green bad been ſo repreſented by the defendan 
as a perſon to whom the plaintiffs might give credit, 
and that at the time, the defendant himſelf was in 
poſſeſſion of Green's houſe, under an execution, and 
was at the ſame time ſoliciting a compoſition deed 
for him among his creditors. 


The 
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The defendant endeavoured to eſtabliſh,-that the 


to Piper himſelf, 


Lord KEeNYON in 1 up to * 1 ob- 
ferved, that if the fact as ſtated by the defendant's 


be maintained : that they ſhould confider che plain- 
ifs as adopting all the acts of Piper their agent, 


did: that however falſe the account a perſon might 


perſon with whom he was about to deal, if the 
trader knew from his own knowledge, that ſuch 
third perſon was not to be truſted, he ſhould not by 
apretended reliance on the repreſentation made*by 
ſuch third perſon, charge him for goods furniſhed 
to one whom at the time he knew was unable to 
pay for them: that it was the fame in the preſent 
inſtance; in the caſe of an agent, for however re- 
prehenſible the conduct of the defendant might be, 
yet if Piper knew that Green was inſolvent at the 
time, and yet made a favourable report of his cir- 
cumſtances-to the plaintiffs, in conſequence of which 


rult in Piper to his employer, for which he was 


liable, but prevented them from maintaining any 


action at law, againſt the defendant ; though per- 


haps they might have a remedy by a criminal proſe- 
ution for a conſpiracy. 7 


The Jury found a verdict for the plaintiffs. E 
Mingay, Eſpinaſſe and Lawes for the plaintiffs. 
Erſkine and Garrow for the defendant. 

U 2 


inſolvency of Green was notorious, and well known | 


counſel had been proved, that the action could not 


and ſtanding preciſely in the ſame ſituation that he 


gire to a trader of the character or property of a third 


they were induced to truſt him; it was a breach of 
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des of the 86SUMPSIT on a note of hand. 

ow \ © | 
—_ « | Plea of non- i: 1c. wh ONT, 
act of parlia- Wer 1 6 T +911 


ment, a tap on ah ianrameot, i —  foffcient. 


When the note was: woduted i in Fon png it 0 

. peared: ta be written upon a receipt Ramp, but the 

ſtamp was a ſixpenny one, which was the amaunt 
of the ſtawp. neceſſary for the nate in queſtion. 


Garrow objected to it, and cited Robinſon v. Dry. 
brough, ante 243 · | 


Mingay for the plaintiff ſaid, that this caſe wa 
diſtinguiſhable from that, as.that caſe went on the 
ground of the, ſtamp there being compounded. of 
ſeveral ſums laid on by the aQs of parliament, at 
different times; whereas the preſent ſum, was an en- 
tire one laid on by one ſtatute, as well in the cale 
of receipts as notes, 


Lord Kenyon ſaid, that he would bear it in evi- 
dence. His Lordſhip obſerved, that ſince the deci- 
fion of the coutt in the caſe of Robin/on v. By. 
brough, ante, he had reconfidered that cafe, and en- 
tertained ſome doubts reſpecting the p#opriety of 
that deciſion, but had not 1 made up his 
mind on the ſubject. 


Mingay and Marryat for the plaintiff, 
Carre for the den. | 


. 
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ViIxEx v. Baxss. | 


HIS was an action on a bill n 


drawn by one Bricker in his own favour, and exchange, on 
| the ground that 


his acceptance 
has been forged, 


by him indorſed to the plaintiff. 


EI _ 
. 
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bub ore og a bill of 


it is not admiſſible evidence, that the pry mh regime bill, 24» 


ſorgeries. | 


The defendant. was ſued as Wee and the de- 


fence was, that the acceptance was a forgery. 


0 Bricker the drawer, had been guilty of ſeveral 
forgeries for which he had abſconded. 


Carrnw for the defendant ſtated, that independent | 


of poſitive evidence, which he would bring, of dif- 
ferent perſons, who were acquainted with the de- 


fendant's hand writing, and who would ſwear that 


they did not believe the name fubſeribed to the note 
to be his, that he would alſo give evidence of other 
fotgeries ſimilar to the preſent, committed by the 
drawer of the bill. 


Lord Kenyon faid, that he . nat al ſuch 
eidence—his Lordſhip mentioned a ſimilar matter 
having been ruled by Lord MaxsIELp, in the caſe 
of forgeries by Dadley of Coventry, but fi not cite 
any caſe in particular. 


« Erſkine and Giles for the plaincfh, 
Garrow for the defendant. | 


END OF HILARY TERM, 
IN THE KING'S BENCH. 
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. CASES, AT NISI PRIUS, 


IN THE COMMON PLEAS, 
AT WESTMINSTER, ' 
SAME TERM. 


4 : : ; | | 
8. HARD v. MouRyny and Weper. 


Katurday, 


January 3ſt. 
Uſing loud H S was an action of treſpaſs and falſe im. 
words in the 
fret though priſonment. 

it is diſorderly. 
is not an offence for which a party ſhould be taken nt auler and if a per . | 
an action of falſe impriſonment will lie. . 


Plea of Not-guilty. 


The caſe in evidence was, that the plaintiff ne 
on his return home in the month of Fuly preceding, 
in company with a perſon who was called as a wit 
neſs, were talking loudly in the ſtreet; the defen- 
dant Wedge was a watchman, then on his ſtand, and 
called our to them to be quiet; the plaintiff an- 
ſwered, that he had a right to talk as he pleaſed in 
the ſtreet; the defendant told him if he perſiſted, 
hewould take them into cuſtody ; ; they did perſiſt and 
he took them and carried them to the watch-houſe, 

| where the defendant Murphy was conſtable of the 

| night; when they were brought before him, Mech 

OD related the above tranſactions, and they by Murphy's 

direction were charged in the conſtable's book, with 
being diſorderly, anq 0 committed to Tethill fields 
Bridewel!. 


1 


| 
| 
| 
| 
| 
[ 
| 
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Le Blanc, Serjt. of counſel for Murphy objected, 
that as the plaintiff had choſen to make this a joint, 
treſpaſs, and as it appeared that Murphy the defen- 


dant was admitted to be a conſtable, and had no 


concern in the tranſaction, till the plaintiff was 
brought before him in that capacity, this evidence 
of the antecedent tranſactions was not admiſſible, 


as it affected him. | F ; 


Evxx Chief Juſtice ruled, IE as * had adopted 


the acts of Wedge the other defendant, it was there- 


fore admiſſible to go into evidence of the whole 


tranſaction. 


It was further given in evidence on the part of 
the plaintiff, that a perſon of the name of ne | 


had offered bail but was refuſed. 


In ſumming up to the Jury, "Ms Chief Juſtice 
faid, that the defendants had made out no juſtifica- 
tion; that however uſing loud words in the ſtreets 
might be diſorderly, they were not of that deſcrip- 
tion, that could authorize a watchman to take a 
perſon into cuſtody. That as to the conſtable it 
was his duty to have enquired into the fact, and not 
to have taken the charge ſo generally, and that upon. 


ſo much of the caſe, the jury might find for the 


plaintiff; but as to the retuſal of bail, they ſhould 
diſmiſs that from their conſideration, as by law, a 
conſtable had no authority to take bail, and though 
it was ſometimes praQiſed in a caſe of this ſort, it 
was connived at, being rather taking the parties“ 


word, than demanding bail, and in many caſes 


might be convenient and Peper. 


15 F The 
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The jury found a verdia for plaintiff : damages 
One penny. 88 
Bond, Serjt. and Reader for the plaintif, 


I Adair, Serjt. and Le Blanc, a for the defen. 


dants. 
Same day. | Lycas V. Novos1LIES EI. 
In an action * 18 Was an aQion of efſunpſit for work and 
for work and 
labour, that the labour. 


defendant was 


in the habit of paying other 8 employed N e deſendant in the ſame 1 1 of buſineſs 
regularly and at ſtated times, and that the n EDT ſeen 4 ſuch times, with the other 
n i : 


Plea of the general iflue, and notice of ſet- off. 


The caſe in evidence was, that the plaintiff who 
was a brick. maker, bad been for many years em- 
ployed i in that buſineſs, by the defendant who was 
an architect, and had received ſeveral ſums of money 
on account, during that period, and the action was 

£ brought to recover the balance, which the plaintiff, 
| by a witneſs, proved the defendant had admitted. 


It appeared however that the plaintiff had ceaſed 
to work for the defendant for upwards of two years 
| preceding the bringing of the action. 


Upon this laſt circumſlance Bond Serjt. of counſel 
for the defendant, in his opening, much relied; he 
| ſtated that the defendant was an architect of confider · 
able eminence, employed i in many public works, 2 
man of large property, and.regular in all his dealings, 


that it therefore was improbable that the plaintiff, 
i 
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if fuch debt was really due, would ſuffer fuch a length 
of time to elapſe without demanding it; he alſo ſtated, 
that he would prove by evidence, that the plaintiff, 
in common with the other workmen, was paid * 
full week's wages every Saturday night. Nai 
Tue firſt witneſs who was called on the part of 
the defendant, proved that the feveral workmen em- 
ployed i in the brick-grounds of the defendant, came 
regularly every Saturday night for thelr wages, and 
he preſumed they were punctually paid, as he had 
never heard any of them complain; he had ſeen the 
plaintiff, with the other workmen, waiting to receive 
his wages, but had never ſeen him paid. 


| It was objected by the counſel for the plaintiff, 

that this was not admiſſible evidence, as being © res 

inter alios acta, and no proof of any payment to 122 
plaintiff, 


Evxe, Chief. Juſtice held, that i it was admiſſible 
evidence, as grounding a preſumption, that as the 
plaintiff worked under the fame terms with the other 
workmen, that he was paid in the ſame manner as 
they were, and his lordſhip accordingly admitted it. 


The ſame fact was proved by ſeveral witneſſes. | What is opened 


| : x by the counſel 
In croſs-examining the defendant's witneſſes, the — ” 
counſel for the plaintiff aſked one of them, whether evidence in fa- 
vour of his cli- 
during the time the plaintiff worked with the de- ent againſt the 
cannot 
fendant Novgſilieſti, he was not a man in embarraſſed b be m 


to on croſs exa- 


circumſtances, known to be diſtreſſed for MONEY, Anstion of bn 


and whether he had not many actions at the ſame —— — 


time depending _m_ — | Exnininedin 


chief as to the 
fats ſo ſtated in 
Thi 8 is favour. 
0 
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—_ -.. 
2 This queſtion was objected to by the defendant" 5 
| counſel. 


The plaintiff's counſdl contended; that as the 
| defendant's counſel, in his opening, had relied on the 
improbability of any debt being due to the plaintiff, 
from the circumſtance of his not having ſued the 
defendant ſooner, whom he had ſtated to be in 
good circumſtances, and regular in the payment of 
his debts, that they might rebut the preſumption, by 
ſhewing that in point of fact, the defendant was at 
that time much diſtrefled for money, and not viſible 
to his creditors. 


Evxr, Chief Juſtice ruled, that the queſtion could 
Not be aſked ; his lordſhip ſaid, that though the 
counſel for the defendant had aſſerted it, not hav- 
ing called any witneſſes to the fact, it was not com- 
petent for the plaintiff's counſel to go into any evi 


dence reſpecting ĩ it. 
Clayton, Serjt. and 'Eſpinaſſe for the plaintiff 
Bond, Serjt. and Lawes for the defendant. 


» 
- 
. 


_ $SITTINGS AFTER TERM, 
AT GUILDHALL CORAM BULLER JUSTICE. 


| ———— —-—U | 
E HART v. M*InTosn. 
February 26th. | e 
A whoſe. A SSUMPSIT by the plaintiff, as indorſee of 
2 1 two promiſſory _ againſt the defendant 
— — 5 drawer. : 
neſs to impeach ' | Plea 
2 inthe hands of - =— | 


the ho er. 


HILARY TERM 35 GEORGE III. 
| Plea of the general iſſue. 


The defence was, that the notes had bas given by 
the defendant to one De Freize, on account of ſome 
illegal lottery tranſactions, and that they had been 
indorſed by De Freizeto the plaintiff, who had notice 


of the tranſaction on which they were given. 


To prove this tranſaction De Freize was called by 


the defendant ; ; his evidence was objected to, on the 


ground that his name appeared on the note as the 


indorſer, and the. purport of his teſtimony was 
to defeat that ſecurity to which he had given credit 


by his indorſement. Walton v. —_ 1 Term _ | 


2 was cited. 


It was anſwered, that though that rule of evidence 
had been ſo eſtabliſhed, yet that the Court of King's 
Bench had adopted a contrary rule, and now admitted 
an indorſee, or other party whoſe name 'appeared 


on the bill or note, to be a witneſs to prove any ille- 


gality in the tranſaction, which might defeat the f in- 
ſtrument or the holder's title to it. | 


 BuLLER, Juſtice, aſked, if the rule ſo laid down in 
the King's Bench, had' ever been ddopted in the 
Common Pleas. 


It was ſaid, it had not, and Le Blanc, Serjt. ſaid 


that Eyre, Chief Juſtice, had been of opinion, that 
the teſtimony of a witneſs under ſuch circumſtances 
was inadmiſſible. 


BuLLER Juſtice, then ſaid, that the ruleof evidence 
had been ſo laid down by Lord MansFitLD, and 
been ſo decided by the court, and that he would ad- 
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%o CASES Ar NISI PRIUS, 
here to it—and he accordingly rejected the evidence 
of the witneſs. ; 


Adair, Serjt. and Wigley for the plainrif 
Bond, Serjt. for the defendant. | 


* 
1 * . 4 4 
% 


Same day FRANCo v. LIx Do. 
Where the . THIS was an action 6f debt to recover the ar- 


is whether the | * hwy 
— MX _ rears of an ary granted by the defendant. 
been paid. It is | 


The debe den ld; 2 t, Non Wa factum; 2dly, 

As to part bankruptcy z 3dty, That in the memorial 
of the ſaid annuity; regiſtered under the ſtatute 
17 Gee. 3. as required by that ſtatute, the conſider- 
ation therein ſtated to have been paid, had not been 
paid, ſo that the annuity was therefore void. | 

The two firſt iſſues were clearly proved for the de- 
fendant, the third iſſue was, whether the memorial 
had truly ſtated the confideration paid, it having 
ſtated 3ool. as paid for it, whereas the Defendant 
alledged that 142/. in money only was paid, the 
. remainder having been made up by a ſum of money 
which Lindo the defendant had loft at play. 

In proof of this iſſue the plaintiff proved the execu- 
tion of the deeds, and that at the time there was paid 
to Lindo a number of bank-notes, the remainder in 
money, and by a cheque on a banker Lindo ſaid it 
was right at the time, but the exact ſum was not 


proved. 
Bond, 


65 4A 
* 1 * +» 
8 
5 — . — W 
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| Bond, Serjt. objected, that the plaintiff had failed 


in proof of the iſſue—he ſaid that the iſſue on the 
part of the plaintiff was, whether the confideration 


had been paid or not, that it was therefore incum- 


bent on him to prove the payment either in moſtey 


or bank-notes, ſuch as the decifions had ſettled to be 
taken as money, in the payment of the conſideration 
of annuities ; but that the evidence here proved part 


to have been paid by a cheque on a banker, which 
could not be deemed either as 127 2 or notes vithin 


the deciſions. 


Bol Ex, Juſtice, over: ruled the objeftion_—tic aid 
that the queſtion on the record was not whether the 
memorial had fo ſtated the confideration of the an- 
nuity, that the Court would ſet ir aſide, for having 
been untruly ſtated; but whether the conſideration 
bad been paid. That this was a queſtion of dry 


law, as to what was payment, and whether that pay= 


ment was:made in one way, or the-other, made no- 
thing to the queſtion; it was not neceſſary to prove 
payment by caſh or bank notes; a draft was pay- 


ment under this iſſue; ſo if there had been a ſetting. 
off of debts, by one againſt the other, it would have 


been good payment; and it was in proof that Linde 


had accepted the bank notes, ©'c. in payment; he 


was therefore of opinion, that the evidence ſupported 


the iflve. 


Adair, Serjt. and Wighey for the plaintiff, 
Bond, Serjt, for the defendant. 
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Conx xx v. MENDEZ Da Cos rA. 


- Same day. 


Where a perſon | SSUMPSIT by the Plaintiff as jndorſer of | 
ſee of bills or 2 promiſſory note, drawn by Da Cola, Matſon 
— u and Bible, in favour of the defendant, and * him 


— — indorſed to the plaintiff. 
their dividends 


b of the infolvem's ef 3 
r Le Mn Au | 
T he caſe i in evidence was, that Da Cofta, Matſon 
and Bible carried on the buſineſs of Druggiſts in 
London, their affairs becoming embarraſſed, a meet= 
ing of their creditors was called, where it was pro- 
poſed to align by deed all their effects to truſtees, 
for the denefit of their creditors. 


A draft of a deed was accordingly FERN butir it 
es occurred to the creditors, that it would be 
a conſiderable ſaving of . expence, if the defendant 
who came forward to aſſiſt them, would become the 
indorſee of notes at different dates, to be given to 
them for the amount of their reſpeQive compoſitions, 
which notes were to be drawn payable to the defen- 
dant, and by him were to be indorſed to the different 
creditors. | 

This propoſition was acceded to, and the defen- 
dant became the indorſer accordingly, and took 
effects of the inſolvent's to the amount of the com- 
poſition. 4 V 

The note in queſtion was one of the notes fo given, 


and became due on the 6th December, it was then 
not paid, nor any application made to the defendant 


till the 14th of January following. 


Adair, 


HILARY TERM 35 GEORGE 111. 
Adair, Serjt. for the defendant, infiſted that there 
was clearly laches, and that the _ ſhould by 
non-ſuited.” 
BULLER, Juſtice, faid, that it was ciddoubredly 
neceflary that an indorſer of a note, ſhould have no- 
tice of the default of the maker in payment. But that 


was only the caſe where there were effects of the 


indorſer in the maker's hands, and that he might ſuf- 
fer from the want of ſuch notice; but where there 
were no effects no notice was neceflary ; ; the preſent 


was not the common caſe of the maker of a note, 
making default, and no notice given; Da Coſta the 
defendant made himfelf liable at all events, the cre- 
ditors inſiſted on it, he therefore was ſolely liable, 
and being fo could not avail himſelf of want of no- - 


| tice, 
The Pink had a verdict. 

5 Le Blanc Serjt. and Wigley for the plaintiff. 
Adair, Serjt. and Marryat for the defendant. : 


* 


END OF HILARY TERM. 
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HOME,CIRCUIT, - 


LENT ASSISE AT HERTPORD CORAM. ASHURST 
een 1607151 0 OO 


. 47 k 
: : * — 
l i. 4 BI f 35, 


"Rex V. Tawnrn & ar: 


— tothe 
Where an in- MIS was an ideen peaſeared docks pariſh 
— 2 officers of Enfield, againſt the defendants, who 
charge in bnd were the pariſh officers of the [pariſh of Z/frec in 
a. _ Hertfirdſvire, for a conſpiracy, in procuring. a mar- 


two juſtices, de 


— LN riage between one Sarah. White then a paupor, and 
on producing Chargeable to the pariſh of Elſtree, and one Adan 
he ores nes Blacknel!, whoſe legal ſettlement was. the, pariſh of 
clerk, it is a fa. Fnfield; with a view to charge the Ts mentioned 


tal variance, 
pariſh, 


The indictment charged, That the ſaid Adan 
Blacknell was a poor perſon, and unable to maintain 
himſelf and a wife, &c. that the place of his laſt 
legal ſettlement was, and now is, the pariſh of En- 
field, &c. and in the ſecond count averred, that the 
faid Sarab Yhite, therein called Sarah Blacknell, by 
an order of Peter Newcome Clerk, and Benjamin 
Underwood, Eſq. two of his Majeſty's juſtices 
aſſigned to keep the peace in and for the ſaid 
county of Herts, had been removed to the ſaid pa- 
Tiſh of Enfield, as the place of the laſt legal ſettle- 


ment of the ſaid Adam Blacknell, to which ru ſhe 


now continued chargeable,” &c. 


The 


” _= Vz#S=& © ms cam» CC SET PIR ay 
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Tue defendant pleaded Not Guilty. 


- It was given in evidence by the proſecutors ; that | 
a marriage had taken place between the perſons - 


named in the indictment, accompanied with ſome cir- I 


cumſtances of ſuſpicion from the defendant's having 
immediately after the marriage, given to Blacknell a 
ſum of five guineas ; but it was proved that Blacknell 
was not a pauper chargeable to the pariſh of Enfield, 
but was a labouring man employed in huſbandry, 
and received as much weekly —_ as wy perſon ſo 


employed. 
It was farther proved, that Sarah Vite had been 


ſo removed to the pariſh of Enfeld, in the month of 
June preceding where ſhe had fince been ſupported. 


The order of removal was produced, and appeared 


to be under the hands and ſeals of Peter Newcome, 
clerk, and Benjamin Underwood, clerk, jultices of the 
peace for the liberty of St. Albans. 


Shepherd for the defendants, upon this objetted, 
that this was a fatal variance, the order ſtated, de- 
ſcribing Mr. Underwood as an Eſquire, whereas he 
was Benjamin Underwood, clerk, and alſo deſcribing 
the two magiſtrates, as juſtices aſſigned to keep the 
peace in and for the county of Herts, whereas they 
appeared on the order of removal, to be juſtices, not 
tor the county at large, but for a diſtrict of it only, 
containing the liberty of St. Albans. 


AsHHuRsT, Juſtice, ruled, That this was a fatal 


variance, and the proſecutor! s counſel] abandoned 


that count, 
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Where the pe- Shepherd then objected, that the proſecutors had 


t the ume . * "© 
br che removal, Bot made out another material averment in their in. 


1 di ment, namely, That the ſaid A dum lachuali was 
brit, i. wel and #0w 45 an inhabitant legally ſettled in the pariſh 
not be preſumed of Enel d, that they had only proved by the removal 


quiredanodherat that Blacknel] was at that time ſettled in that partly, 


the time of the 


indictment. but not that he was ſo at the time of preferring the 


indicttnent, to which time the words zow αν re- 
ferred, that as the material charge in the indictment 
wus, that the pariſh of ZAyfeld was injured by being 
charged with the maintenance of the pauper, at the 
time of the indictment preferred; that it was a ma- 
terial averment, which ought to be proved. 


It was anſwered by Garrow for the proſecution, 
that the pariſh of Enfield havingwreceived the pau. 
per, was evidence that that was the place of the 
laſt legal ſettlement of Blackne//, and that it ſhould 


be ſo preſumed : that if the pauper had acquireda 


ſubſequent ſettlement, that the defendant ſhould 
give that in evidence, as it was an anſwer to the in- 
jury complained of by the defendant. | 


A$8HHURST, Juſtice, ruled, that the evidence was 


ſufficient, the removal having taken place ſo ſhort, 


a time before the preferring of the indictment, that 
it ſhould not be preſumed that the pauper had gain- 
ed a ſubſequent ſettlement. 


1 . *Eſrinaſſe on the ſame ſide then objected, that the 
chargeable to indictment averred, that Adam Blacnell was 2 
the pariſh, an | | | D a 
indiment will poor man, and unable to maintain himſelf and bij 


— 3 family.” That the evidence ſo far from eſtabliſhing 
2 z this fact, had expreſsly negatived it, it being in proof 
a pauper of ano- that Blackne!l was a ſervant employed in huſbandry, 


ther pariſh. | and 
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and capable of maintaining himſelf and his family: 


that the grievance upon which only the indictment 


could be ſupported, was that of burthening the pariſh 
of Enfield, by charging them with the maintenance of 


a pauper, to which but for the marriage, they would 
not have been liable, but the evidence proved, that 


no ſuch grievance exiſted. 


It was anſwered, that it being proved, that he was 
a man merely employed as a ſervant in huſbaudry, 


he was in contemplation of law, as founded on the 


ſtatutes, a perſon likely to become chargeable; and 
that ſupported the averment in the indictment. 


AS$HHU&ST Juſtice ruled, that the objection was 
fatal, his lordſhip ſaid that the averment was a 
material one in an indictment of the deſcription 
of the preſent, and had been in fact negatived by 
the evidence: that the gravamen was the bringing a 
charge on the pariſh, but that could not be ſup- 
ported by proof of a marriage, to a perſon who it 
was proved was capable of maintaining himſelf, and 
his wife: that the inducing a perſon to marry under 
thoſe circumſtances was not an offence, as the indict- 
ments which had been maintained for injuries of 
this nature, had been for procuring a marriage where 
the man was a pauper, and actually chargeable to the 
pariſh, he therefore added that as the ſecond count 
had been abandoned and this count only remained, 
to which the objection was fatal, the defendants 
muſt be acquitted. 


Garrow, Conſt, and Minſbuli for the phofocectina. 
Miter and Eſpinaſſe for the defendants. . 


END OF HILARY TERM. 
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ARGUED AND RULED 
AT NISI PRIUS, 
| IN THE 
KING's BENCH; 
IN 
EASTER TERM, 35 GEORGE ii. 


THIRD SITTINGS IN TERM 
AT WESTMINSTER. 


— 2 


WEeDpDELL v. LyYNAM and Jones. — 


88 UMPSIIT for money had and re- Where an an- 
. 7 nuity has be- 

ceived. | | come void for a 

8 deſect in the 


memorial, the grantee cannot maintain an action for money had and received to recover back 
the conſideration· money, unleſs the annuity has been ſet aſide by act of the Court, or the 


grantor has refuſed to re execute valid ſecurities, to pay the annuity. 


plea of the general iſſue. 


The action was brought to recover the ſum of 
570l., which had been paid by the Plaintiff to the 
Defendants, as the confideration of an annuity 
granted by them for the life of Jones. The me- 
morial of this annuity not having been duly re- 
giſtered in purſuance of ſtat. 17 Geo. 3., the an- 


nuity was void under that ſtatute, and the action 
Ih © BS Was 


CASES AT NIsSI PRIUS, 


was brou ght to recover back the conſideration- 
money paid for it. 


The Plaintiff proved the payment of the con- 
ſideration- money. 


Lockhart, for the Defendants, made two points : 
| If}, That ſuppoſing the Plaintiff to be entitled to 
recover, the Defendants were entitled, under the 
iſſue in the cauſe, to an allowance of all payments 
made on account of the annuity, and of all ex. 
pences incurred on it. 


Lord KEN Vox ruled that they were ſo. 


But, 2dly, he contended, that this annuity 
having become void by the act of the Plaintiff 
himſelf, and there being no evidence of any de- 
mand of the arrears of the annuity from the Defend- 
ants, and a refuſal by them to pay them, or any ap- 
plication to them to re-execute the ſecurities, which 
they might have done, the Plaintiff could not raiſe 
a cauſe of action by his own act, or by reaſon of 
his own negligence or default. 


Erſkine, for the Plaintiff, anſwered, that the ſe- 
curities. having become void by act of law, the 
ſtatute having declared all annuities abſolutely 
void, the memorials of which did not comply with 
the ſtatute, the Plaintiff was at liberty immediately 
to have recourſe to his action to recover back the 


conſideration. 


Lord KEN VON ſaid, that it ſhould not be in the 
power of the grantee of an annuity, by his own 


at or nee, to reſcind the contract, and 
5 avoid 
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avoid the ſecurity given, at his option : That as . 
there was no evidence of any application. to the 
Defendants, either for payment of the annuity, or . 
to re-execute the ſecurities, and as the annuity had 


never been ſet aſide by an act of the Court, he was of 
opinion that the action could not be maintained. 


The counſel for the Plaintiff then attempted to 

ſhew an application to the Defendants to re-exe- 
cute the deeds, ſo as to confirm the ſecurity ; but 

failing in their evidence of it, | 

The Plaintiff was non-ſuited. 

Erſkine and Cont for the Plaintiff. 
Lockbart for the Defendants. | | 

Vide Shove v. Webb, 1 Term Rep. 752. Stratton 85 
v. Raſtal, 2 Term Rep. 366. | 


—— — p { 


SITTING DAY AFTER TERM. 


X1IMENES v. JAQUES. 


1 . | | Where a paper 
HIS was an action of aſſumpfit brought to purporting bo. 

cov 1 * an agreement 
recover the ſum of 100 guineas won from j* 2" 2grcemer 


the Defendant by the Plaintiff, on a wager. out of England, 
| and an action 


brought on it, and the Plaintiff declares on it as an agreement, it need not be ſtamped. 


| The wager was 10 guineas, and the expences 
of travelling; * that the Plaintiff would not go 240 
miles in 24 hours, in a poſt-chaiſe and pair of 
borſes, being allowed to change poſt-chaiſes and 
„ > horſes 


CASES AT NISI PRIUS, 


horſes as often as he pleaſed ; the expences not 


to exceed the uſual expences of travelling 6 on the 
poſt-roads in England.” 


The Plaintiff performed- the j Journey in 21 x hours 
and a half. 


The Plaintiff * Defendant were officers on 
board the Beividere Eaſt-Indiaman; the wager was 
made at ſea, and the paper containing the parti- 
culars of it were dated, Ship Belvidere, October 
* 2, 1793, Long. 63. Lat 37.;” and the agree- 
ment had been in fact there reduced into writing. 


This paper was produced, and not being ſtamped, 
was objected to, on the ground that the declaration 
being on an agreement, the paper containing that 
agreement ſhould have an agreement ſtamp. 


It was anſwered, that the agreement bore date 
at ſea, and therefore not being made within the 
kingdom, a ſtamp was not required. 


Lord KEN VN was of that opinion, and received 
1 

The Plaintiff having proved his caſe, the De- 
fendant's counſel objected, that this was a wager 
on a horſe-race, and ſo not recoverable. 


Lord KEN VON ſaid, that this appeared upon the 
face of the record, upon which the Defendant 
might move in arreſt of judgment. 


* he Plaintiff had a verdiR. 
Mingay and *Eſpinaſſe for the Plaintiff. 


Garrow and Watben for the Defendant. : 
u 
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"Uh the next Term, the Defendant moved in arreſt | 
of judgment, when the Court held the wager illegal, 
and the judgment was accordingly arreſted. Vide. 
6 Term Rep. 499. | 


* 


— — — 


SITTINGS AFTER TERM 
AT WESTMINSTER. 


—— wm 
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Hickey V. HAYTER Adminiſtratrix. Tueſday, | 


Moy 28th. 
EBT on a ada obtained againſt the lo deb againſt 
Defendant's inteſtate in bis lifetime. ro —— 


| ment obtained 
againſt the inteſtate in his lifetime : under the plea of plene adminiſtravit, the Defendant may 


give in evidence that the Plaintiff 's judgment was not docketted, and e had 
all the effects to diſcharge debts of 21 inferior degree. ps paid away 


Plea of plene adminiſtravit, and iſſue thereon. 


The Plaintiff gave in evidence the inventory ex- 
hibited by the Defendant in the Spiritual Court, 
by which ſhe charged herſelf with effects amount- 


ing to 375“. 
T be Defendant was proceeding to prove pay- 
ment of debts by bond and other ſpecialties, 
when 

Erſtine objected, that this could not avail the 
Defendant, inaſmuch as the Plaintiff's debt ariſing 
by record, was of a ſuperior nature to thoſe by 
payment of which ſhe endeavoured to ſupport her 
plea; ſo that admitting the fact to be true, it 
would be a devaſtavit. 


"PLS 
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Vaughan, for the Defendant, anſwered the ob- 
jection, by ſtating that the judgment on which the 
Plaintiff's action was founded, had not been 
docketted, and of courſe, under ſtat. 4& 5 N. 
& M. c. 20., was not entitled to priority. | 


In reply to this it was contended, I½, That the 
clauſe of the ſtatute requiring the docketting of 
judgments, in order to give them a priority, 
applied to the caſe of purchaſers only, not to exe- 
cutors or adminiſtrators: 2d/y, That as this was a 
good and ſubſiſting judgment, and of courſe by 
law entitled to priority againſt ſpecial contract 
debts, and the Defendant relied on the circum- 
ſtance of the want of docketting as operating to 


poſtpone it; that ſhe ſhould have pleaded that the 


Judgment on which the action was brought had not 
been docketted, and ſo have appriſed the Plaintiff 
of the matter meant to be conteſted. 


Lord KEN vON ſaid that he was. not aware of 
any judicial deciſion having taken place on the 
firſt point ; but, upon the words of the ſtatute, 
they ſeemed to apply to the caſe of executors and 
adminiſtrators. And, as to the ſecond point, he 
was of opinion, that, as under the iſſue of plene 
adminiſtravit, the Defendant might give in evi— 
dence payment of debts not of an inferior degree, 
without notice; and as the only notice the De- 
feadant could have had of this judgment, was by 
its being docketted, he thought he could, under 


this plea, have the full benefit of the defence. 


His Lordſhip added, he would, however, ſuffer 
the Plaintiff to take a verdict, with liberty for 
| | the 
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the Defendant to move to ſet it aſide, and « enter 


up judgment of non: ſuit. 
Erſtine and Baldwin for the Plaintiff 


Vaughan for the Defendant. 


In the following Term, the motion was made, Tem Rep 
and the Defendant had judgment upon both 385. 


poi als: 


FiNUCANE v. SMALL, Wedneſday, 
May 29th, 
HIS was a ſpecial action on the 4 Where goods 
are bailed to be 
kept for hire, 


Plea of Not-guilty. © . the bailee is 


bound te take 


the ſame care of them as he would of his own ; and therefore if they are ſtolen by the bailec's 
ſervants, without groſs negligence on his part, the bailee is not liable. 


The declaration ſtated, © That the Plaintiff had 
delivered to the Defendant a certain trunk, con- 
taining ſeveral articles, to be by him kept for a 
certain reward to be paid to him by the Plaintiff 
for the ſame ; and that the Defendant ſo negli- 
gently kept the trunk, that ſeveral of the articles 
which were contained in it were fo/en and loft.” 


Small, the Defendant, was an upholſterer ; the 
Plaintiff was an officer in the army, and being about 
to leave London, he ſent his trunk to the Defendant's 
houſe for ſafe cuſtody, and he was to pay him 15. 
per week ſor the houſe room. When the Plaintiff 

returned, he received the trunk, but the whole of 


the contents had been taken out. 
When 


+ 
Py ne 
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When this caſe was opened, Lord Kenvon ſaid 
he thought the declaration could not be ſupported; 
that it was an action againſt the Defendant, charging 
him as a 'bailee. He could not be charged in 
that capacity, when it appeared that he had taken 
as much care of the goods ſo delivered to him, as 
he had of his own ; and the goods being ſtated in 
the declaration to have been fo/en, that that did 
not ſeem to amount to a negligence ſufficient to 
charge him with the loſs. 


It was anſwered by the Plaintiff's counſel, that it was 
true a bailee could only be charged for negligence; 


but if a bailee took ſuch little care of goods, or 


expoſed them to the danger of being loſt or em- 
bezzled from want of due care, and they were in 
conſequence of that ſtolen, that was a ſpecies of 
negligence ſufficient to charge him; and they 
aſſerted they could give evidence of ſuch ne- 


gligence. 
To eſtabliſh this fact, they endeavoured to prove, 


that, at different times, ſeveral articles of value had 
been ſtolen from the Defendant's houſe, and that 


he had often complained of the diſhoneſty of bis 


ſervants; and they then contended that this was 
ſu fficient. 


Per Lord Kexyon. To ſupport an action of 
this nature, poſitive negligence muſt be proved. 
It has appeared in evidence in this caſe, that the 


goods were lodged in a plate of ſecurity, and where 
things of much greater value were kept. This is 
all that it is incumbent on the Defendant to do; 


and if ſuch goods are ſtolen by the Defendant's 
| . own 


ng TIN 
N 


FASTER TERM 35 GEORGE UI. 317 


own ſervants, that is not a ſpecies of negligence of a 
deſcription ſufficient to ſuport this action, inaſmuch 
as he has taken as much care of them as of his own. 
The plaintiff was non-ſuited. 
Garrow and Shepherd for the Plaintiff. 


Erſkine for the Defendant. | 

vide Copgs v. Barnard, 2 Lord Raym. 903. 
Shields v. Blackburn, H. Black. Rep. 158. Mytton 
v. Cuch, 2 Sira. 1099. Com. Rep. 134. 


SwEARS v. WELLS. e 


SSUMPSIT for goods ſold and delivered, Where a cre 


? ditor agrees to 


money had and received, and on an account take part of his 
debt in hand, 


ſtated. | and a ſecurity 
for the remain- 


der at a future day, but which ſecurity is by miſtake given on a wrong ſtamp, if he has taken 
the money to be paid in hand, he mult notwithſtanding wait 2 the time to be given by the 


ſecurity is expired. 


Plea of non-aſſumpſit. 


The Plaintiff proved his declaration, and a ſum 
due to him on balance of 4/., for which the action 
had been brought. 


For the Defendant a witneſs was 1 who 
proved that on a ſettlement of accounts between 
the Plaintiff and the Defendant, a balance of 81. 
was found to be due to the Plaintiff. The De- 
fendant being unable to pay the whole of that 
ſum, had applied to the Plaintiff to take half 
the money down, and the remainder in a month ; 


to which he conſented. He then proved, that he 
N _ had 


o ww 8 
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had left for the Plaintiff a check on a banker for 
4/., and the Defendant's promiſſory note for the 
remaining 4/., payable in a month; but this laſt 
appeared to have been on a wrong ſtamp. The 
Plaintiff took the check for 4/., and received the 
money, and now brought his action to recover 
the remainder before the expiration of the 
month. 


On this it was contended by Mingay of counſel 
for the Defendant, that it was a complete an- 
ſwer to the action, and entitled him to a non- 
ſuit. 

Erſtine, for the Plaintiff, anſwered, that the 
note being void as being written on a paper 
improperiy ſtamped, the Plaintiff was at liberty 
to ſue on the unpaid balance of his former de- 
mand. | 


Lord Kenyon ſaid, that the whole agreement 
for payment of the money muſt be taken together, 
Under it the Plaintiff had agreed to accept part in 
hand, and the remainder in a month. This was 
an entire contract ; aud if the Plaintiff had been 
inclined to have receded from it, he ſhould have 
reſcinded the whole ; but he had affirmed it by re- 
ceiving part in money under the check, and now 
attempted to evade the latter part of the agree- 
ment, by which the Defendant was allowed a 
month's time to pay the remainder ; that although 
the note was given on a wrong ſtamp, that did not 
alter the nature of the agreement, as he ſhould 
either have applied for another promiſſory note, 
or have waited till the month was expired ; and 

Wo having 
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having therefore brought his action before the 


month, he muſt be non- ſuited. 


Erſkine and Bailey for the Plaintiff. 


 Mingay for the Defendant. 


YoRK v. GRIBBLE, 


Friday, 
May 22d. 


HIS was an action of aſſumpſe brought to When a perſon 


called as a wit- 


recover a ſum of money claimed to be due ,. for the 


>» Plaintiff had 


for the board and lodging of the Defendant's „ 


daughter. 


attorney, and 


made himſelf 


liable for the coſts, a releaſe from the attorney is ſufficient to make him competent; nor is 
it neceſſary that he ſhould have a relcaſe from the Defendant, for he is not liable to him. 


To prove the caſe for the Plaintiff, a witneſs 
was called, who was aſked by Garrow, if he did 
not employ the attorney, and had not made him- 


ſelf liable to the coſts. 


Upon this £rfine offered him a releaſe from the 
attorney of all demands on account of the action. 


Garrow inſiſted that this did not make him a 
competent witneſs, as he ſhould be conſidered as 
liable to the Defendant's coſts, in caſe he ſhould 


have a verdict. 


Lord Kenvow ſaid, that the releaſe\ from the 
attorney reſtored him to competence, inaſmuch as 
his engagement to the attorney to indemnify him 
from coſts did not extend ro make himſelf liable 
to the coſts of the other ſide; neither was the at- 
torney liable for them ; ſo that the undertaking to 
the attorney was not to indemnify him againſt the 


Defendant's 
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Defendant's coſts. As, therefore, neither the wi. 
neſs, by virtue of his undertaking, or the attorney, Ml 
were liable for the Defendant's coſts, and the un. 
dertaking of the witneſs only went the length of 
indemnifying the attorney as far as he was liable, 
a releaſe from the attorney, as offered, was fully 
ſufhcient to make him a witneſs. 


E. ine and Coffin for the Plaintiff. 


Garroto for the Defendant. 


{ 
| ; C 
22 TURRELL v. CoLLE TT. { 
ay 23d. | 
| t. 
Where a ſon SSUMPSIT for goods fold and de 
had oſtenusly : h 
appcarcd as the l:vered. 
P30p7ictor aud al 
corduQor of the buſmeſs in a trade, not an extenſive one, and the father, to whom the buſineſ; } 
really belonged, was ſuperannuated and incapable of conducting it, held that the ſon wa [ 
lablc on contracts connected with the buſineſs. | r3 


Plea of the general iſſue. 


The action was brought to recover the value 
of a quantity of timber alledged to have been 
ſold to the Defendant, who was a carpenter. 


The defence ſet up by the Defendant was, that it 
was furniſhed to his father, and on his credit only, 
be being in the ſame line of buſineſs, and conduct. 
ing it only for his father. 


This defence was met by evidence on the part 
of the Plaintiff, ſhewing, that the father was 2 
man very far advanced in years, and, from old age 

and infirmity, without memory or underſtanding; 


and 
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ind it was admitted that the ſon (the Defendant) 


managed the buſineſs oſtenſibly. 


Lord K EN VON ſaid, that under the circumſtances 
proved, the defence ſet up was inadmiſſible. In 
great concerns, where there were many partners, 
as in the caſes of great breweries, for example, 
notwithſtanding the old age, infirmity, or inſanity 
of one of the partners, the buſineſs might ſtill be 
carried on for the benefit of the family ; but in 
little buſineſſes or concerns, ſuch as the preſent, 
if the owner became devoid of memory or under- 
ſtanding, the buſineſs muſt neceſſarily be at an 
end. Here the Defendant was the oſtenſible per- 
ſon who conducted the buſineſs, and with whom 
the contract was made: The Plaintiff, therefore, 
had a right to apply to him; nor ſhould he be 
allowed to turn the Plaintiff round, by ſetting up 
the credit ag given to one whoſe intellectual de- 
rangement incapacitated him from conducting the 
tnfling concerns of life. 


The Plaintiff had a verdict. 
Erftine and Baily for the Plaintiff. 
Garrow for the Defendant. 


3217 
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Same day. W1THNELL Clerk v. GARTHAM Clerk. 
Wave: 8 H Is was a feigned iſſue, for the purpoſe 
given by an old of trying, in the form of a wager, the right 


deed to any | . - | 
number of per- of Nomination to the place of maſter of the 
Almi . grammar-ſchool of Skipton in Craven in Tork- 


dence as to its 
conſtruction hh Ire. 


* In evidence, and on admiſſions made in the cauſe 
by both parties, it appeared, that this ſchool was 
founded and endowed by one Urr:/ton, in the reign 
of Edward the 6th, who, by a deed regularly in- 
rolled in Chancery, gave the nomination of the 
ſchoolmaſter to the vicar and churchwardens of the 
pariſh of Skipton; which churchwardens were 

eleven in number; and if they neglected to nomi- 
nate, in the caſe of a vacancy, a proper perſon to 

ſucceed to the appointment of ſchoolmaſter, within 
one month after a vacancy; he then directed that 
the right of nomination ſhould devolve to Lincoln. 
College, Oxford; and in caſe they did not nominate 
a ſucceſſor within one month, the right of nomi- 
nation then devolved to the dean and chapter of 
Saint Paul's; on whoſe default of nomination 1n 
the ſame time, it reverted back to the vicar and 
churchwardens of Skipton, and their ſucceſſors for 
ever. 


On the death of the laſt ſchoolmaſter, at a 
meeting of the churchwardens properly convened, 
together with the vicar, the Plaintiff in the preſent 

action 
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action was nominated and elected by the votes of 
the vicar and ſix of the churchwardens. 


Notwithſtanding this election, Lincoln- College no- 
minated the Defendant, contending, that under the 


original deed a majority could not elect, but that the 


conſent of the whole body, that is, of the vicar and 
the eleven churchwardens, was neceſſary to a valid 
nomination by them. 


The Plaintiff proved the election as ſtated, 1 


relied, re, On the matter of law, namely, that 


wherever an election was to be made by any num- 
ber of perſons, that the majority were in all caſes 
to elect; and to that effect cited the caſe of The 
King v. Beeflon, 3 Term Rep. 592: 2dly, That the 


uſage had uniformly gone with the mode of elec- 


tion contended for, and that the majority had al- 


ways elected. 


Bearcreft, for the Defendant, relied, that this be- 


Ing a caſe of a mere truſt, that the concurrence of 
all were neceſſary, and cited Co. Litt. 112; and that 


as to the queſtion of uſage, he contended, that 
evidence of it was inadmiſſible, as the whole queſ- 


tion would ariſe on the conſtruction of the original 
deed; that parties by their oun conſtruction of a 
deed could not enlarge their own powers, and 
therefore uſage could eſtabliſh nothing. b 


Lord Kenyon ſaid, that he was of opinion that 
an election by a majority, in the preſent caſe, was 
ſuthcient; but that, as to that point, he would reſerve 


it; and that as to the uſage, he had ſome doubt, 


but would admit evidence of it, He thought that 


of 


$ 
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of antient deeds, concerning which there was any 
doubt, evidence of uſage was admiſſible ; and he 
recollected ſome caſes where Lord Hardwicke had 
been of the ſame opinion. Attorney General y, 
Parker, 3 Atk. 576. 5 


Aperſon who The vicar of the pariſh of Skip!on was called as a 
is a mere truſtee . | 
to ele to any witneſs. 


cular office, 


— Bearcroft objected to his teſtimony, he being one 
E O prove * . . 
any fad reiped-of the nominees, and ſo coming to ſupport his 


ing the mode of . . 5 
cdedin right of nomination. 


Lord Kenyon ſaid it was no objection; he vas 
merely a truſtee, nor had he any intereſt which 


could diſqualify him. 


The counſel for the plaintiff then proceeded to 
evidence reſpecting the uſage, and propoſed to call 
a witneſs who was eighty years of age, to prove 
that during his time the nomination of the ſchool- 
maſter had been by the majority of the vicar and 
churchwardens ; that he had himſelf been a church- 
warden, and voted in the election; and they fur: 
ther offered his evidence as to the tradition from 
what he had heard from his anceſtors, as to the 
mode of election in their time having correſponded 
with that which took place in his own. 


This evidence, as far as reſpected the tradi- 
tion, was ſtrongly oppoſed by the Defendants 
counſel. 3 


( : 
1 Erſtine, in reply, cited a caſe of Sir Frederick 
1 Evelyn againſt Haynes, on the Home Circuit at 
— — 28 Maidſtone, before Lord Mansfield, which was an 


traditional 

evidence as to 

it is admiſſible, aliter in caſe of private rights. as 
actlon 
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action on the caſe for an injury to certain works 
belonging to the Plaintiff, and the Plaintiff relied 
upon a right founded upon uſage, to go on the 
Defendant's ground for the purpoſe of turning the 
water to theſe works; and he ſaid that Lord Mans- 
field had admitted evidence of the uſage. 


Lord Kenyon faid he was inclined to think the 

evidence, as far as reſpected the tradition, not ad- 
miſſible; that the diſtinction was between public 
and private rights. In the caſe of public rights, 
tradition as to uſage was admiflible evidence, as in 
the caſe of queſtions reſpecting rights of way; but 
in the caſe of private rights, evidence of claim 
from uſage was inadmiſſible. He therefore deſired 
the counſel to confine the witneſs's evidence to 
what paſſed in his own time. 


The Plaintiff had a verdict ſubje& to the opinion 
of the Court of King's Bench, on the firſt point 
mentioned in the caſe, reſpecting the right of no- 
mination. 


Erſkine, Law, and Baldwin for the Plaintiff. 
Bearcroft, Chambre, and Wood for the Defendant. 


In the next Term the cauſe came on to be ar- 
gued, when the Court agreed in opinion with the 


Chief Juſtice, and ordered the poſtea to be delivered 


to the Plaintiff. Vide 6 Term Rep. 388. and caſes 
ibid. cited. 


* * 
- * 
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nies, Lord BakRyMoRE Adminiſtrator v. 
M. . 7 
* TAYLOR, 


* HIS was an action for money had and re— 
party are evi ceived, brought by the Plaintiff, as admini- 


dence of them- 
{elves to provea ſtrator of his brother, the late Lord Barrymore. 


promiſe to pay, 
without producing thoſe to which ſuch letters are anſwers. 


The Defendant pleaded firſt the general iſſue; 
2dly, a ſet-off of 400/., being ſo much money 
paid under and in purſuance of a judgment on a 
foreign attachment at the ſuit of one Grant, ou ac- 
count of a debt due to him by the late Lord Bun. 
more. 


On theſe pleas two iſſues were taken. 


The action was brought to recover the balance 
of a ſam of 500/., which had been paid by the late 
Lord Barrymore as the part purchaſe of a box at the 
Opera-houſe, of which the Deſendant was the pro- 
prietor. The agreement for the purchaſe had been, 
by coaſent of both the parties, reſcinded ; and the 
money ſo paid not having been paid back in Lord 
Barry more's lifetime, the preſe: at action was brought 
to recover it. 


To prove the firſt iſſae, the Plaintiff called 


Mr. S tn, who had been attorney for the late Lord 


. en and who, by his direction, had applied 
by letter for the money. He produced letters 
from Taylor the Defendant, containing frequent 
promiſes to ſettle the buſtneſs, and pay the money, 


< * 


Garrom, 


* 
Wo 
PE 

* 
- 


* 
FR 7 
0 mY 
. a : — 
* fo 
. 
* 
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Garrow, for the Defendant, objected to the read- 
ing them, unleſs the letters to which they were an- 
ſwers were produced, as they would explain the 
tranſactions, and account for the promiſes made to + 


ſettle. 


Lord Kenyon ſaid, that there was no rule of law 
that required ſuch evidence; that the letters to 
which theſe were auſwers were in his client's hands, 
and if he thought them neceſſary to explain the 
tranſaction, he might produce them to do away the 
effect of the promiſe; that otherwiſe it was only 
matter of obſervation, but no objection, in point of 
law, to their admiſſibility. 


They were accordingly read in evidence. 


To prove the ſecond iſſue, the defendant called he garnimee 
under a foreign 


1 witneſs of the name of Grant. He had been the Mage Go — 


G | 22 n who has receiv- 
carniſhee under the foreign attachment, and had a ing tan 


obtained the money. r 


. . | | prove the regu- 
His competency was objected to. | Lois as. 


proceedings, or 


Lord KN VON ruled, that he was clearly inad- the juſtice of his 
miſſible, as he came to ſupport his own proceed- “mand. 
ings, under which he had obtained the money. He 
therefore rejected him. : 


His Lordſhip then aſked, if at the time of the Foreign attach- 


ment is a bad 


attachment made, the parties were reſident in Lon- plea, either 
. b . . where the 
im? and being anſwered in the negative, he added, parties are not 


hat this plea could not be. ſupported, as by law, 21 in 


he proceſs of foreign attachment was confined to where the 
Plaintiff is an 


ondon only. But beſides that, his Lordſhip ob- executor or ad- 
erved, that on another ground he thought the Ae. Q 


plea not tenable: the Plaintiff was an admini- 
Z 2 ſtrator; 
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ftrator ; and if it was allowed that the aſſets of an 
inteſtate could be attached, it ſeemed to him, tha 
it would break in upon the courſe of adminiſtra. 
tion, as by fuch means a creditor might ſecure 3 
priority, to which, otherwiſe, by law, he was not 
entitled; and therefore could not be allowed or 
admitted. 


His Lordſhip therefore directed we any to find 
for the Plaintiff which they did. 


Erſtine and Nod for the Plaintiff. 


Garrow and Lazes for the Defendant. 


— -. — — 
Same day - DIG BV v. STEDMAN & al. 
To prove the | | ' | 
. ROVER for a gold w atch. 
in the ſhop of a Plea of the general iſſue. 


trader, an entry 
made in his books, though not by the witneſs, under what circumſtances it may be evidenct. 


The caſe in evidence was, that the Defendant: 

were watchmakers and jewellers, and the Plaintif 
having delivered to the Defendants the watch i 
queſtion, to be repaired ; while it was in thei 
hands, he ſold it to a gentleman of the name f 
Sir J. Murray, and ordered them to deliver i 
over to him, when it was finiſhed: the De 
fendants infiſted that they had fo delivered it, put 
ſuant to his orders. This was denied by th: © 
Plaintiff, and the preſent action brought to recore 
it. | 

Sir 7. Murray was called, and ſwore poſitive 

that he had never received it. 


; Te 3g 
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The Defendants called their ſhopman to prove 
the delivery, and he produced the ſhop-books, in 


which was an entry of the delivery to Sir J. Murray, | 


on a certain day. 


The witneſs was aſked if the entry was in his own 
hand-writing, or made in his preſence. He an- 
ſwered, that they were not, but in the hand-writing 
of his maſter, (one of the Defendants,) and not 


made in his preſence, but that that was the uſual 


mode of making the entries, and that he had ſeen 
them in a ſhort time after they had been made, and 
that he had himſelf ſeen the watch delivered to Sir 
7. Murray. 

Mingay, for the Plaintiff, Ge that this 
evidence was inadmiſſible, inaſmuch as the ſhop- 
books of a trader were only admiſſible evidence, 
where the entries were made in the hand- writing of 
the clerk, who was called as a witneſs to prove 
them. 

Lord Kexvon ſaid, that the entry in the book 
was brought to corroborate the teſtimony of the 
witneſs, who had himſelf ſeen the delivery; that 


the entry ſhould regularly be in the hand-writing _ 


of the witneſs ; but where the entry was made in 


the hand-writing of another, and the witneſs ſaw 
it ſoon after it was made, and the entry correſpond- 
ed with what he had himſelf then obſerved ; that 


ſuch was tantamount to an entry made vy himſelf, 


and was therefore admiſlible. 
Mingay and Agar ſor the Plaintiff. 
Erſkine and Garrow for the Defendants. 


Vide Cocper v. Marſden, ante 1. Pitman v. Madox, 


dalk. 690. Price v. Lord Torrington, Salk. 285. 


= 
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Wedneſda i 4 
Afay jo i& SMITH & al". v. SIMMES. 


In adion by the SSUMPSIT for money had and received, 


truſtees of an 


inſolvent eſtate, with the uſual counts. 
to recover part | : | | 
of the property, letters of the inſolvent are not evidence, where he himſelf can be pt oduced 


Plea of the general iſſue. 


The Plaintiffs were the truſtees under a deed of 
aſſignment for the benefit of his creditors, made 
to them by one Mhitely, whe had become in- 
ſolvent. | 


The action was brought to recover the balance of 
the amount of a bill of exchange for 300l., which 
was part of the property of AJ hnely. 


This bill had been ſent from the We/ Indies, in: 
letter directed to the Plaintiffs as truſtees of Hitch 
WIVhitely had been authorized by the truſtees to re. 
ceive all monies, 1. belonging to his eſtate, aud 
in that manner had become poſſeſſed of the bill d 
exchange in queſtion, having opened the letter and 
taken out the bill. 


After he had ſo become poſſeſſed of it, he ſent i 
to the Defendant, requeſting him to advance 50 
on it on his account. The Defendant did ſo, and 


took the bill, and there was no evidence that the 
| Defendatt 
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Defendant. at that time knew the ſituation of 


Whitely's atlairs. 
Theſe tranſactions were ſo far admitted bs both 


parties, aud the Plaintiffs offered to allow the De- 


fendaut the 5c/. he had ſo advanced. The Defend- 
ant contended, that he had advanced further ſums on 


the ſame ſecurity of the bill which had been ſo de- 


poſited, to its full amount, and therefore inſiſted 
on his right to retain the whole. i 


To prove that he had ſo advanced this money to 
IVhitely, to the amount claimed, the counſel for 
the Defendant propoſed to read Whitely's letters. 


Carrom, for the Plaintiffs, objected to this evi- 
dence; for that as Wh:tely was no party to the re- 
cord, that his letters ſhould not be admiſſible evi- 
dence againſt the Plaintiff, but that at all events, 
if the Defendant wanted to ſhew that he had ad- 
vanced money on the credit of the bill, that 


IWhitzly ſhould himſelf be called, and proof of 


that fact not be made out by letter, where the per 
ſon himſelf could be produced. 

It was anſwered by Erſkine, for the Defendant, 
that the Piaintiffs were the repreſentatives of 
IFhitely, and claimed all their rights to the property, 
as well as their right to ſue through him; that he was 
therefore to be conſidered, though not nominally, 
yet as really, the Plaintiff, and that his letters were 
therefore admiſſible. | 


Lord KEN VON ruled, that the evidence was in- 
admiſſible; that it was not the beſt evidence, as 
lte himſelf might be called to prove the tranſ- 
action, and ſtate how the money had been advanced. 


Whitely 


; . 
, 
« 4). the” 
. b * * . 
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M bitely was not produced, and the Plaintiff ob. 
tained a verdict. 


Garrow and Chambre for the Plaintiff. 
Erfkine and Shepherd for the Defendant, 


Friday, | 
May 294. STAPLES v. OKINES.. 


Th : | | 
1 SSUMPSIT on a bill of exchange drawn 
change is agood by the Defendant on one Je, two months 


witneſs to prove 


that he had no after date. Jelſon accepted the bill, but had 


eſfects in his 


hands of the become inſolvent, and the action was againſt the 
drawer's, when ; | 


the bill was Defendant as the drawer. 


drawn, | 
The defence was, want of notice of non-pay- 


ment by the acceptor. 


This was anſwered by the Plaintiff's counſel 
ſtating, that there were no effects in the acceptor's 
hands belonging to the drawer, ſo that notice was 
unneceſſary. 


To prove this fact, J the acceptor was called 
as a witneſs. | | 


 Garrow, for the Defendant, objected to his teſti 
mony, on the ground, that on the face of the bill 
he ſtood liable by his acceptance; and that as the 
object of his teſtimony was to charge the Defendant 
the drawer, and thereby to diſcharge himſelf, that 
he was inadmiſſible, 


It was anſwered by the Plaintiff's counſel, that 
the teſtimony of the witneſs could have no ſuch 
effect; that he was not diſcharged, by the preſent 
verdict, as to his acceptance, but in fact ſtill re- 

| mained 
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mained liable to the drawer of the bill by reaſon Set v. Pare 
of it, the acceptance being evidence of a debt from 185. 

him to the drawer; neither could the evidence he 

gave in this action have any effect in any action to 

be brought againſt himſelf. 


Lord KEN VON was of opinion that the evidence 
was admiſſible. 
Where a bill is 


On his examination, he ſaid, that when the bill aun and the 


was drawn upon him by the Defendant, he was, in drawee iin fact 
then indebted to 


fact, in debt to him to above the amount of the the drawer, but 
at the time in- 


bill, but that he then repreſented to the Defendant forms the draw- 


that it would not be in his power to provide for the a 


. I : 2 for the bill, and 
bill when it would become due; and that it was 1, under hd 


therefore then underſtood between the Defendant between them 
that the drawer 


and him, that he (the Defendant) ſhould * was to provide 
for it. | ſor it, if it is 


not paid when 
Erſkine, for the Plaintiff, upon this evidence — no: 

contended, that though notice of non-payment by nor able N 

the acceptor had, in fact, not been given to the De- 

fendant; that where it was underſtood, between 

the drawer and acceptor of a bill, that the drawer 

was himſelf to provide for the bill when it became 

due, that the acceptor having never undertaken to - 

the drawer to provide for it, was the ſame as if there 

were no effects in the hands of the acceptor, and 

that notice was unneceſſary, as amounting to a 

waiver of it, or at leaſt, the underſtanding between 


them tantamount to notice of non-payment by 
him. 

Lord KEN VON ſaid, he would not fritter away the 
diſtinction reſpecting notice in caſes of this ſort; 
and as the law was general, only exempting the 


Party 


minter, 1 Will. 
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party from the neceſſity of giving notice where the 
drawee had no effects, and as here the drawee was 
indebted to the defendant, on whom the bill was 
drawn, and fo, in fact, had effects in hand, and if 
he had had effects in hand when the bill became 
due, would have taken it up, he was of opinion, 

that notice was neceſſary; and he therefore directed 

the Plaintiff to be called. 


Erſtine and Baldwin for the Plaintiff. 
Garrow for the Defendant. 


—— — 7 Ya 


Saturday, Wirson & al. Aſſignees of WaRnxxs, 
@J < 9 : 
| V. NORMAN. 


FP 


SSUMPSIT for money had and received 
Where the act 


of baykruptcy is by the Plaintiffs, | as allignees of Warner : 


the abſcending 
to avoid being bankrupt. 


arreſted, gene- 


ral proof of his ſo abſconding is ſufficient, without ſhewing any v writs to have actually iſſued. 


Plea of the general iſſue. 
The act of bankruptcy was, the abſenting him- 
ſelf from his dwelling-houſe to avoid being ar- 


reſted. 


A witneſs proved that 2 arner, the bankrupt, had 
come to his houſe in order to conceal himſelf, re- 
preſenting to the witneſs, that there were ſeveral 
writs out againſt him, and that he kept out of the 
way 1n order to prevent his being arreſted. 


It was objected by the Defendant's counſel, that 
it was incumbent on the Plaintiff to ſhew that ſome 


writs had actually iſſued, and were at the time out 
againſt 
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againſt the bankrupt; and it was compared to the 
caſe of an act of bankruptcy, from the trader hav- 
ing given orders to have himſelf denied, in which 
caſe it was neceſſary to ſhew, in caſe ſuch trader 
was denied, that the perſon who called was actually 
a creditor. 


— 


Lord KEN VOx over- ruled the objection. 
Erſkine, Gibbs, and Symonds for the Plaintiffs. 
Mingay and Marryat for the Defendant. 

Vide S. C. ante 154. 


FEMuINGS v. JARRAT, Executor of PEAx 5 Same day. 


deceaſed. 
SSUMPSIT for goods fold and PE Wes If a perſon ſets 
| up in himſelf a 
to the Defendant. vo colourable title 
to the poſſeſſion 


of the goods of the deceaſed, though he may not be able to eſtabliſh a compleatly ſtri& and 
legal title, it is ſufficient to exempt him from being charges as executor de ſon tort. 


Plea of, iſt, Ne unques executor. 2d, No aſſets 
come to the hands of the Defendant. 


The caſe in evidence was, that Peat the deceaſed, 
in his lifetime, being the owner of a certain ſhip, 
and having occaſion for ſails for her, they had been 
furniſhed by the Plaintiff, who was a ſail-maker, 
and they were not paid for at the time of his 
death; that after the death of Peat, the Defend- 
ant had poſſeſſed himſelf of the ſhip, on which he * 
claimed a lien; and the object of the action was to 
charge him for the price of the ſails, as executor 
de ſon tort. 


Tad 
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The delivery and price of the fails was proved. 


 Mingay, for the Defendant, ſtated his defence to 
be, that every interference of a perſon with the ef. 
fects of a perſon deceaſed would not make him ex- 
ecutor de ſon tort, provided it was ſuch interference 
as was conſiſtent with a legal right of poſſeſſion, 
which he claimed; that as to the poileſſion of the 
ſhip on the preſent occaſion, the Defendant had 
been the ſhip's huſband, and had taken poſſeſſion 
of the ſhip, by virtue of a bond fide aflignment made 
to him by Pear, the deceaſed, in his lifetime. 


He then gave in evidence the inſtrument by 
which the Defendant was appointed the ſhip's huſ- 
band. He afterwards proved, that the captain, 
having poſſeſſed himſelf of the ſhip, in Peat's life- 
time, a ſuit had been inſtituted in the Admiralty by 
Peat, at the Defendant's expence, to recover her; 
and in conſideration of that and many other engage- 


ments, the Defendant was then under on account of 


the ſhip, and of 250/. paid, Peat had by his deed 
dated 24th September 1791 alſigned the ſhip to the 
Defendant. | 

On this evidence, Lord Krenyox ſaid, he was 
of opinion, that the Plaintiff had made out a 
prima facie legal title to the poſſeſſion as he claimed 
it, ſufficient to exempt him from being charged as 
executor de ſon tort. 

Erſkine, for the Plaintiff, inſiſted that the mere 
proof of the deed of aſſignment was not ſufficient, 
as he ought to ſhew a completely legal title. That 
Lord Hawkſbury's act having made an indorſement | 
of the grand bill of ſale neceſſary, ſuch ought to 


be ſhewn. 
Lord | 
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Lord Kenyon ſaid, that in a queſtion of the na- 
ture of the preſent, he would not inquire whether 
the Plaintiff had conformed to all the requiſites ne- 
ceſſary to compleat his title: that if the Defend- 
ant came to the poſſeſſion by colour of a legal title, 
though he had not made out ſuch title compleatly in 
every reſpect, he ſhould not be deemed an executor 

de ſon tort. | 

The Plaintiff had a verdict. 

Erſkine, Gibbs, and Baldwin for the Plaintiff. 

Mingay and Reader for the Defendant. 

_ Vide Read's Caſe, 5 Co. 33. Anon. Salk, 313. 


- —  — 
BECKFORD v. JACKSON. 


EBT on an annuity deed, dated the gth of Where the 
| Plaintiff de- 
May 1781. clares on a deed, 
and to avoid 
profert, that it is loſt by time and accident, what evidence will be ſufficient, on iſſue joined, 
on the exiſtence of the deed, | 


The annuity was ſecured on an eſtate in the 
iſland of Jamaica, and the action was brought to 


recover the arrears. 


The declaration ſtated the dhed; but further, 
* that it had been loft or miſlaid,” ſo that no pro- 
fert could be made. 


The Defendant pleaded, 1/?, Non eff faftum, 
2dly, That the deed was not loſt or miſlaid ; upon 
both of which pleas iſſues were Joined. 


To prove the deed, an exemplification of it from 
the Court in Jamaica, under ſeal of the Court in 
Famaica, was produced. 


1 


3 
= 
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It was admitted without objection. 


To prove the execution and the loſs of the deed, 
a witneſs was called. 


He proved that he had ſeen the deed executed by 
the Defendant. Being queſtioned as to the loſs, 
he ſaid, that it was common in the Weſt Indies to 
execute but one part of the deed, and no counter- 
part, ſo that he believed there was no counterpart 
of the deed in queſtion in exiſtence : that there 
being a regiſtry of all deeds and conveyances in 
the iſland of Jamaica, deeds were not kept there 
by the owners with much care, as the parties might 
have recourſe to the regiſtry for a copy, which 
they could have under the ſeal of the Court; and 
that when regiſtry was made, the original deed 1 was 

frequently left with the ſecretary. | 


Being aſked when he had ſeen the deed, he an- 


ſwered, that he had ſeen it in the hands of one —. 


The Plaintiff could not prove that he had made 


any inquiry reſpecting it, either from the ſecretary, 


or the perſon the witneſs had mentioned. 


Lord KrNx Ox ſaid, that to prove this iſſue, it 
was neceſſary to give evidence of a ſearch where 
the deed probably might have been found; that not 
having done ſo, they had not maintained their iſſue, 
and that the Plaintiff ſhould be called. 


Gibbs and T. Walton for the Plaintiff. 
Er/iine for the Defendant. 


4 Ow 
* 
* * 
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BIRD v. THOMPSON. Monday, 
4 EF] 0 * 


and from the Babama Iſlands to Liverpool. 
direction of the owners, without a releaſe from the underwriters. 


The policy was admitted, and the intereſt as 
averred in the declaration. 


The loſs was by barratry. 


It was proved, on the part of the Plaintiff, that 
the ſhip had taken on board a letter of marque: 
that ſhe had chaſed and captured ſeveral ſhips du- 
ring her voyage, out of her courſe ; and that ſhe 
afterwards went to Bermudas, where ſhe was loſt. 


| To prove that this was done by the conſent and 
with the knowledge of the owners, the captain of 
the veſſel was called by the Defendant. 


Erſkine, for the Plaintiff, aſked if he had a re- 
leaſe; and being anſwered in the negative, objected 
to his competency. 


The counſel for the Defendant contended that it 


was unneceſſary, as the underwriters had no claim 
againſt him. 


necellary, to render his teſtimony admiſſible. His 
Lordſhip ſaid, tllat if the Plaintiffs obtained a ver- 
dict, be conceived that the Defendant might main- 
tain an action agaiaſt him, the loſs having ariſen 


from the barratry, which was his act; for though 
= Be 


Lord KEN VON ſaid, that a releaſe was certainly 
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THIS was an action to recover the loſs on a The captain of 
a ſhip is not an 


policy of inſurance on a ſhip and goods, at aqmiſſible wir- 

neſs to diſprove 
barratry, in an 
2dion on a policy of inſurance, by ſhewing that the barratrous acts were done by conſent and 
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Juse 3d. 
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he knew of no action of that ſort ever having been 
brought, yet he conceived that, wherever a man 
ated contrary to his duty, whereby another re- 


ceived a damage, or was rendered reſponſible or 


liable to damages, he might maintain an action 
ex delicto againſt the perſon who had ſo ſubjected 
him. That in the preſent inſtance the captain had 
a duty to perform, as well to the underwriters as tg 


the owners or freighters, which duty he had vic. 


lated, and thereby ſubjected the underwriters to the 
amount of the policy, if he had, as was aflerted, 
been guilty of the barratry imputed to him. 


His Lordſhip rejected his teſtimony, and the 
Plaintiff recovered. 


Erftine, Garret, and Giles for the Plaintiff. 
Law and Gibbs for the Defendant. 
Nutt v. Bourdieu, 1 Term Rep. 323. 


— 


MalLr BV, Aſſignee of DuRouveRar 1 
Bankrupt, v. CHRISTIE. 


What allowance HE declaration in this caſe ſtated, that the 


an auctioneer is 


entitled to. 


Defendant, being an auctioneer, the bank- 


rupt, before his bankruptcy, had delivered to hin 


a certain quantity of French plate-glaſs to ſell, and 
the action was brought, to recover the ſum for 


which it had been ſold. 
Plea of Non aſſumpſit, and a ſet-off. 


The only queſtion in the cauſe was, whether the 
Defendant was entitled to an allowance of a pe 


centage of ſeven and a half on the price of the goods 
excluſive 


pug |_Þ_ G ——w — —' 
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excluſive of all expences of warehouſe-room, cata- 
logues, &c. which he claimed. 


This claim was ſaid to be founded on the uſage 
of trade, ſuch an allowance being always claimed 


by the Defendant. 


Lord Kenyon ſaid, "a the only ground upon 


which it could be ſupported was private agreement, 
but that there was no colour for claiming in any 
declaration that could be framed, any ſum beyond 
the fair quantum meruit for ſuch labour. 


Erſkine, for the Defendant, contended, that if 
there was a particular cuſtom of payment for work 
and labour, a perſon, knowing of ſuch cuſtom, was 
bound to abide by it, and to render the compenſa- 
tion claimed under it. 


Lord KEN VON delivered no opinion upon this 
point, but permitted the Defendant to go into evi- 
dence of the cuſtom. 


A witneſs proved the allowance, and that it was 
conſidered as an allowance common and well 
known, on account of the extraordinary riſque, 
trouble, and expence attending the ſale. Being 
aſked who would be liable, in cafe the goods were 
broken or hurt; the queſtion was objected to, as 
being a queſtion of law, the Deſendant's counſel] 
having conteſted, that in ſuch calc the loſs would 


fall on the auctioneer. 


Lord Kexyon ſaid, he was of opinion that the 
Defendant was bound only to take due care, ſuch 
as he would do of his own goods; fo that for a lo!s 

| Aa | arifug 
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arifing from misfortune or unavoidable accident he 
was not liable. 


The cauſe was referred to arbitration. - 


In an action for The Plaintiff, in proving his caſe, having found 


—.— —— ſome difficulty in proving the bankruptcy of Du. 


perſ d 

— rouveray, Garrow produced the Defendant's ca- 

tiſ t oſ the bd * . 

Di, talogues of the ſale of the glaſſes in queſtion, in 

— which the goods were d to be © the property of 
e 


the bankru Durouver ay a bank rupt.“ 
recludes 


be ales | Lord KznyoN held, that this ſuperſeded the ne- 
ceſſity of going through the different ſteps, the De- 
fendant being thereby precluded from diſputing the 


bankruptcy of Durouveray. 
Garrow and Higley for the Plaintiff. 
Erſtine and Gaſelee for the Defendant. 


END OF EASTER TERM, 
IN THE KING'S BENCH. | 


TAS TER TERM 35 GEORGE III. = 


—— ä—— . — l— 
IN THE COMMON PLEAS © 


AT WESTMINSTER. 
SAME TERM. 


CaMPIoN v. BENTLEY, Adminiſtrator of ne, 
: April 29th. 
SAMUEL BENTLEY, deceaſed. — 


HIS was an action of aſumpſit, brought tO Where an exe- 
cutor p A 


recover the amount of a promiſſory note for judgment, and 
491. 195., drawn by the inteſtate Samuel Bentley in = - 2 


favour of the Plaintiff. there is arepli- | 
cation of per 


fraudem, the party who has obtained that * is an inadmiſble witnels to . it to be 
for a good and bond fide conſideration. 


The Defendant pleaded a retainer of 23/. for a 
debt due to himſelf by the inteſtate, and a judg- 
ment at the ſuit of one Alice Bentley for 70 J. re- 
covered in the King's Bench, and Ni/ afſets ultra. 


The Plaintiff, by his replication, denied that the 
ſum of 23 1., claimed by the adminiſtrator, was 
juſtly due; and as to the judgment, that it was ob- 
tained and kept on foot by fraud. 

The Defendant, by his rejoinder, took iſſue on 
theſe two points. 


In ſupport of the judgment, it became neceſſary 
io ſhew that the debt was a h fide debt due by the 
inteſtate to Alice Beitley, who was his mother, and 
that ſhe had authoriſed the proceedings to judg- 

AaZ ment, 
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ment, and meant to avi that debt againſt her 
ſon's eſtate 


The counſel for the Defendant propoſed. to call 
Alice Bentley herſelf, to prove that the debt was a 
fair one, and the circumſtances above ſtated, on the 
ground, that as ſhe was not intereſted in the iſſue 
then depending between the parties, ſhe was an ad- 
miſſible witneſs. 


Eyxr, Chief Juſtice, rejected her teſtimony. He 
faid, that though not a party on the record, ſhe 

_ was certainly intereſted in the event of the trial; as 
by eſtabliſhing the validity of her own debt, ſhe 
made good her priority of claim to be paid out of 
the aſſets of the inteſtate; and that this was ſuch an 
Intereſt as rendered her incompetent. 


She was afterwards admitted by conſent. 


Where an exe- In ſumming up to the Jury, his Lordſhip told 


_ — them that they were to enquire whether the De- 


Jadgments re- fendant had pleaded a falſe plea or not, and for that 


covered, and ſo 


* purpoſe to conſider if either of the demands ſet up 
vit, if the 
Plaintiff falfifies againſt the inteſtate's eſtate was fraudulent or not; 


f the jud 
ce en. and if they believed either to be unfounded, that 


— to a ver- they ſhould find a verdict for the Plaintiff. 
The Jury found for the Plaintiff. 


ond Setjeant and Lawes for the Plaintiff. 
Cockell Serjeant and Eſpinafſe for the Defendant. 
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CHARLWOOD & al' v. BERRIDGE. 


Plea of the general iſſue. 
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S S UMP SI I for goods ſold and delivered. An attorney 


all not be al» 
lowed to uſe 
the name of his 


client, to try whether he is entitled to the coſts of the een, where the Defendant has 


paid the debt. 


The Plaintiffs proved the value of che goods, and 
the ſale of them to the Defendant. The value was 
between fix and ſeven pounds, „„ 


The caſe relied upon and proved, on the part of 
the Defendant, was, that he had accepted a bill of 
exchange in favour of the Plaintiffs for this debt, 


which not being paid when due, he was on Saturday 


the 1ſt of November, at nine o'clock at night, 
ſerved with a c/auſum fregit, at their ſuit, returnable 
the firſt return of Michaelmas Term; that on the 
Monday forenoon following, he ſent to their attor- 
ney to ſettle that action, but the attorney declined 
giving in a particular of the debt and coſts then, 
alleging, that he did not at that- time know the 


amount of the debt, and defired the Defendant to 


lend again on the morrow ; that the Defendant 
accordingly, the next day, ſent a perſon to the 


Plaintiffs' attorney, with a checque on a banker for 
71. 105, which ſum was meant to pay the debt and 


colts then incurred. The attorney charged three 


guineas for the coſts of the action, alleging, that 


he was intitled to charge for a declaration ; to 


which charge the defendant objecting, he was re- 


terred by the attorney to the Plaintiffs them- 
ſelves. It further appeared in evidence, that the 
Defendant then went to the Plaintiffs, and returned 

N with 
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with one of them to their attorney, when the 
Plaintiff took the checque from the Defendant, and 


delivered him up the bill of exchange which he had 


before given. 


Upon this, the counſel for the Plaintiff called 
their attorney, who depoſed, that at the time of 
taking the checque and delivering up the bill, the 
Plaintiffs had paid him three guineas for the coſts, 
and that the Defendant had promiſed the Plaintiffs 
to pay them the ſum of two guineas, (for which this 
action was brought,) by inſtallments of 5s. per 
week ; that he had actually drawn the firſt count of 
the declaration on the bill (the others being printed 
forms) on the Sunday; and that on conſulting the 
prothonotary on occaſion of the diſpute, he had 
been informed, that he was entitled to charge for 


the declaration. 


ErRE, Chief Juſtice, (after conſulting an expe- 
rienced practiſer then in court, on oath, as to the 
allowance of the coſts of the declaration in ſuch 


| caſes, who ſwore, that where the Defendant applied 


to ſettle an action ſo ſoon as the day after being 
ſerved with proceſs, the prothonotary never allows 
the coſts of the declaration, ſaid, I hold, that even 
though the Defendant made the promiſe alleged, he 
ſhall not be bound by it; for although, had it been 
to that effect, the Plaintiffs' attorney might have re- 
covered his coſts in a proper action, yet he ſhall not 
be allowed to uſe the name of his clients, to try 
whether he is entitled to the coſts of a declaration 


or not. The Plaintiffs muſt be called. 


Adair Serjeant and Viglcy for the Plaintiffs. 
C:ckell Serjeant and Jerad s for the Defendant. 
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SITTINGS AFTER TERM, 
AT GUILDHALL. 


Monday, 


GuiLLop v. Nock. 7 1. 
HIS was an action of aſſumꝑfit. — 
Plea of the general iſſue. | clares on an 


agreement, and 
the Defendant 


pays money into court generally, it admits the agreement ſo far that it may be given in evi- 
dence, without further proof. 


The action was founded on a ſpecial . 
ſtated in the declaration, by which the Plaintiff had 
ſold to the Defendant a certain quantity of walnut 
timber, at a certain price, according to admeaſure- 
ment. 


The Defendant had paid money into court ge- 
nerally. 


The Plaintiff produced the agreement, but no 
witneſs was called to prove it, nor was the paper 
ſtamped upon which it was written. 


Cocłell Serjeant took two objections to the agree- 
ment being ſo admitted in evidence: iſt, Be- 
cauſe it had not been proved by the ſubſcribing 
witneſs; 2dly, That it was not properly ſtamped, 
even admitting that it could be given in ev idence 
without proof of its execution. | 


It was anſwered, by the Plaintiff's 3 that 
no further proof was neceſſary, and that it was com- 
pleat evidence as offered. As to the proof of the 
execution, they inſiſted that the Defendant, by 


4 


, Pay. 
ing 
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ing money into Court generally, had admitted the 
agreement as ſtated in the declaration, and that 
therefore no proof of it was neceſſary. And as 


to the ſtamp, they contended, that it was an agree. 


ment for the lalc of goods, and therefore was good 
without a ſtamp, under the proviſo of the ſtamp 
act; and Gutteridge v. Smith, H. Blackſtone's Re, 
Mich. 34 Geo. 3. was cited as in point. 


Eyxe, Chief Juſtice, ſaid that the caſe cited by 
the Plaintiff's counſel had been ſo decided by the 
majority of the Court of Common Pleas, and that 
he therefore was bound, by the deciſion ſo made, to 
receive the agreement offered, without further 
proof ; and he admitted it accordingly. 


Adair Serjeant and Lats for the Plaintiff, 
Cockell Serjeant for the Defendant. 


END OF EASTER TERM, 
35 GEORGE Ill, 


- 
| 1 


EPC 
ARGUED AND RULED 
AT NIST RUS 
IN THE | 
'KING's BENCH; 
IN 
 TRINIT,Y TERM, 35 GEORGE Ill. 


LAST SITTINGS IN TERM, 
AT GUILDHALL. 


| ED Et Tueſday, 
Anonymous. . 


ASS UMPSIT for work and jabour, with On the ifſue of a 


| tender, how far 
the uſual counts, | a tenderto a ſer- 
vant isſufficient. 


Plea of tender, upon which iſſue was joined. 


The evidence for the Defendant on the tender 
was, that being indebted to the Plaintiff in the ſum 
claimed by the action, he had ſent the money by 
his maid ſervant to the houſe of the Plaintiff. She 
ſwore that ſhe carried it to the Plaintiff's houſe, and 
having ſeen a ſervant there, who informed her that 
her maſter was at home, ſhe delivered the money 
to that ſervant to be delivered to her maſter; that 

the 
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the ſervant took it, and went into the houſe, as ſhe 
ſuppoſed, to deliver it to the Plaintiff, and returned 
with an anſwer that he would not receive it, but that 
ſhe muſt go to his attorney. 

Erſkine objected, that this was not a legal tender, 
it not being made to the party himſelf, of which 
there was not any evidence whatever. 


Lord Kenyon faid, that in the common tran. 
actions of life, this kind of 1ntercourſe by the in- 
tervention of ſervants muſt be allowed ; and that if 
money was ſo brought to the houſe of the Plaintif, 
and delivered to his ſervant, who retired, and ap. 
peared to go to the maſter, it was evidence to be 
leſt to the Jury, from which they might infer 
that a tender was made. 

The Defendant had a verdiR. 

Erſkine and Baldwin for the Plaintiff. 


 Mingay for the Defendant. 
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Same day - PRECIOUS v. ABEL. 


3 HIS was an action for work and labour by 
are furniſhed to the Plaintiff, who was a ſmith and farrier. 


the uſe of the 
maſter, though the ſervant was by agreement to provide them, the maſter is liable to the 


tradeſman who furniſhed them. | 
Plea of the general iſſue. 
The work done was the ſhoeing and phyſicking 
of the Defendant's horſe. 
The deſence was, that the Defendant, by an 
agreement with his groom, allowed him five guincas 


a-year, ſor which he was to keep the horſes properly i ; 
| ſhod, 


4 . K 
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ſhod, and furniſhthem with proper medicines when 
neceſſary. 

Lord KEN vo ſaid, that it was no defence to the 
action, unleſs the Plaintiff knew of this agreement, 
and expreſsly truſted the groom. That if the ſer- 
vant buys things which come to his maſter's uſe, 
the maſter mode take care to ſee them paid for 
for a tradeſman has nothing to do with any private 
agreement between maſter and ſervant. 

The Plaintiff had a verdict. 

Erſkine and Baldwin for the Plaintiff. 

Mingay for the Defendant. 


—__—_— 


_— 


SITTINGS AFTER TERM, 
AT WESTMINSTER. 


pkg — * 
8 


ALLESBROOK v. ROACH. 


ASE on a bill of exchange, by we indorſee Where the de- 
ſence to a bill 
againſt che acceptor. . of exchange 


is forgery, the 5 
Jury ſhall be allowed to decide on compariſon of hands, by comparing the e bill! in queſtiou 
with other acceptances adinitted to be the Defendant's. 


The defence was, that the hand- writing to this 
acceptance was a forgery. | ; 


To prove the acceptance, the Plaintiff produced 
a witneſs, who ſaid that he had ſeen the Defendant 
write three times, from whence, on inſpecting the 
bill, he concluded that it was his hand-writing, 
which he ſwore he believed it to be. 


Another witneſs was called, who had in his poſ- 
ſeſſion five bills of the Defendant” s, which had been 
proved 
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proved under his commiſſion, he having been 2 
bankrupt. Upon being ſhewn the bill upon which 
the action was brought, he ſaid that he did not 
think the name to the acceptance was the De. 
fendant's hand-writing. | 


Upon comparing theſe bills with the acceptance 
of the bill in queſtion, they were evidently dif. 
ſimilar. 


For the Defendant, a witneſs was then called, 
who ſaid that he had frequently ſeen him write, and 
was familiarly acquainted with his hand-writing ; 
and on the bill being ſhewn to him, he ſaid he had 
no doubt that it was not the hand-writing of the 
Defendant. | 


The counſel for the Defendant then offered to 
the Jury ſeveral other bills, admitted to be of the 
Defendant's hand-writing, and deſired the Jury to 
compare them, and to draw their own concluſion. 


This was objected to. 


Per Lord KEN VON. Some Judges have doubted of 
the policy of that rule of evidence, reſpecting the 


allowing of the Jury to judge by compariſon of of 
hands, becauſe often at a diſtance from the metro- er 
polis, the Jury are compoſed of illiterate men, in- ch 

ev! 


capable of drawing proper concluſions from ſuch 
evidence: for my part, I have been always inclined | 
to admit it, and ſhall do ſo in this caſe. Ha 


The Jury found a verdict for the Defendant. | for. 
Garrow and Holroyd for the Plaintiff. 
Er tine and Mingay for the Defendant. 
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LEADER v. BARRY. Saturday, 
4 June z7th. 


F\HIS was an action of aſumpſit for 4111. for 4 copy. of tha 
EE : | | regiſter of a fo- 
a coachmaker's bill. reign chapel is 

| | | not evidence to . 

prove a marriage; but in every eivil caſe, except for crim. con. general reputation, the ac- f 


knowledgment of the parties, and recept on by their friends as man and wife, is ſufficient 
proof of a marriage. 


The Defendant pleaded uon aſſumpſit, and cover- 
ture of Count de Melfort. 


The Plaintiff replied Not covert, on which iſſue 
was taken. 


The Plaintiff having proved his caſe, the Defend- 
ant relied on three objections; 1/, The coverture 
pleaded; 2d4/y, That ſhe was an infant when the 
carriages, for the price of which the action was 
brought, were furniſhed, of which ſhe would give 
evidence, though not pleaded; 3dly, That the 
Plaintiff knew of the coverture at the time, and 
actually gave credit to the huſband, (who ordered 
the carriages,) and made out the bill in his name. 


As to the coverture, Mingay, for the Defendant, 
offered in evidence an examined copy of the regiſ- 
ter of the marriage in the Swedi/h ambaſſador's 
chapel at Paris, which Lord Kenyon rejected as not 
eridence. 


2dly, He proved by Colonel S:anhope and Lord 
Harrington, her ladyſhip's relations, and Mr. Mel. 
fort, the Count's brother, the general reputation of 
their marriage, as deſcribed in the regiſter, and their 
reception in England and France, by the relations 


and 
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and friends on both ſides, as man and wife; and 
that the Count had left her; and Bull. N. P. 2g, 
Cowp. 594. and *Eſpin. V. P. 784. were cited to 


ſupport the admiſſibility of ſuch evidence. 34, 


As to the infancy, a witneſs produced a copy of the 
regiſter of her birth, examined by him with the 
original in St. George's church Hanover: ſquare; and 
Colonel Stanhope and Lord Harrington identified 
her, by proving that her ladyſhip was born about 
that time, near twenty years before the contract. 


This was deemed ſufficient evidence on the ge- 


neral iſſue. 


To ſhew that the credit was given to Count de 
Mel fort, Mingay gave in the bill made out to him, 


and proved it, by one of the Plaintiff's witneſſes, 


to be in the hand- writing of one of his clerks. 


Lord Kenyon faid, if either the coverture or in- 
fancy were ſufficiently proved, the Jury were bound 
to give a verdict for the Defendant. As to the co- 
verture, his Lordſhip ſaid, that an action for cri- 
minal converſation was the only civil caſe where an 
actual marriage, by producing a copy of the re- 
giſter, need be proved; the ſame ſtrifneſs was re- 
quired in an indictment for bigamy ; but that in 
every civil caſe, except that above mentioned, ge- 
neral reputation, the acknowledgment of the parties, 
and reception by their friends, Oc. as man and 
wife, was ſufficient proof of covertnre. Such 
was the caſe here; and the infancy was alſo ſufh- 
ciently proved; in both which points Erſkine, for 
the Plaintiff, acquieſced, and ſubmitted to be non- 


ſuited, 
Erſkine 
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Erſkine and Lawes for the Plaintiff. 

Mingay and Barrow for the Defendant. 

Vide Birt v. Barlow, Dougl. 162. Reed v. Paſer, 
ante ws: Peake's Cafes, N. P. 231. 


PHILLIPS v. EAMER & al'. Sheriffs of 
Mi daleſex. 


HIS was an action on the caſe againſt the Ia an adien 
againſt the ſhe» 


Defendant, for a falſe return to a Writ of riff for a falle 
return to a writ 


fiert 1 7 aciat. of fieri fucias, 
iſſued on a judg 


ment on a ſcire facias ; if the declaration ſtates the fum recovered by the ſcire facies, without 
the coſts, it is good, if the ons in the _ facias ſtates them ſo, diſtin ly. 


Plea of not guilty. 


In the year 1787, Phillips commenced an action 
zgainſt one Brown. Brown had been a bankrupt 
in the year 1782, and pending Phillips's action be- 
came a ſecond time a bankrupt. 


Final judgment was obtained in this action on 
the 31ſt January 1788; the commiſſion iſſaed the 
I9th of the ſame month. 


In the Trinity Term of the year 1794, Phillip 
ſued out a ſcire facias on this judgment, to which 
Brown pleaded his ſecond bankruptcy, and a ver- 
dict paſſed againſt him, in Michaelmas Term laſt, 
for 269. 125. 5d., debt and coſts in the original 
action, 40/. the coſts of a writ of error brought by 
Brown; the coſts of the ſcire facias were 36 ,. 


In Hilary Term laſt, 1795, on the 27th of Ja- 
nuary, Phillips ſigned final judgment, and ſued out 


a fieri 
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a fieri facias, to levy the debt, directed to the De. 
fendant as ſheriff of Middleſex, which was ſent into 


Brown's houſe on the 2d of April. 


When the officer went to take poſſeſſion under the 
writ, he found a perſon in poſſeſſion under a bill of 
fale, made to one Thompſon, dated the 26th of Ja. 


nuary, the day before final judgment was ſigned. 


Thompſon indemnified the ſheriff, who therefore 
returned nulla bona. 


The declaration only ſtated the recovery and 
judgment for 269/. 125. 5d. for his damages and 
coſts in the original action, and 40/., being the 
coſts of non-profling a writ of error, brought by 
Brown in parliament; for which two ſums, execution 


| had iſſued. 


Gibbs, for the Defendant, objected, that there 
was a variance between the declaration and the evi- 
dence. He ſaid, that it appeared that there had 
been a judgment on a ſcire facias, by which the 


Plaintiffs had been adjudged to recover the ſaid 


ſums of 2691. 12s. 5d. and 4o/. coſts in error; 
and alſo 15. damages, and 36/. coſts of the trial of 
the /cire facias; whereas the declaration only ſtated 


the judgment for the two former ſums only. That 


a judgment was an-entire thing, and the coſts and 
damages of the ſcire facias being included, that it 


was a variance. 


Lord Ktnvon aſked if the za ent on the rin 
facias ſtated all theſe ſums diſtinctly. 


It was anſwered, that it did diſtinctly, * not as 
an integral ſum. 1 
His 


# 
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His Lordſhip ruled, therefore, that there was no 
variance, inaſmuch as theſe ſeveral ſums were diſ- 
tinctly ſtated in the judgment in the * facias ; 
but ſaved the point. 


To prove the bill of ſale n dulent, the Plaintiff 


propoſed to examine witneſſes as to declarations 
made by Brown. 


It was ruled, that declarations made by him, 
at the time of executing the bill of ſale, were ad- 


miſſible, but not thoſe made at another time. 


A witneſs was called by the Plaintiff. He was 
akked as to declarations of Brown reſpecting the bill 


of ſale; but being only able to ſpeak as to de- 
clarations of his at a ſubſequent period, he was 


rejected. 


Garrow was ' proceeding to crols-examine this 
vitneſs. 
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Where a wit- 
nefs has been 
called by one 


party, the other 


Erſtine objected to it as he had aſked the witneſs nen croſvexa- 


mine him, 


py though no queſ- 
no queſtion. | tion has been 


Lord KEN VON ruled, that having been called, he guet in i 


ſhould be examined. 
Garrow, for the 1 . the facts of 


his defence to be, that on Brown's becoming a 
bankrupt in 1782, Thompſon, who was a friend of 
bis, had purchaſed the goods of his houſe, which 
were the goods in queſtion, and given the uſe of 
them to him, from that time to the preſent; and 


that the bill of ſale, made on the 26th of January, 


was only for greater ſecurity. 


Lord Ken you. I am of opinion, that you can- 
not prevail. The bill of ſale is deciſive. The 
B b | poſſeſſion 


2 
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poſſeſſion of the goods is evidence of property, and 


the pretended ſale cannot be reſorted to; it is 
'plainly fraudulent. On the 26th of January, Brown 
muſt be taken to have been the owner of the goods; 

he is eſtopped to ſay otherwiſe, ſince, on that day, 
he executed the bill of ſale in queſtion. That, 
then, 1s inconſiſtent with the account of their being 


lent to him by Thompſon. 


- The caſes cited of Ex parte Blake and Bunbury 3 


caſe, have gone far enough. This would go be- 
vond them. 


Verdict for the Plaintiff. 
Erſkine, Law, and Wigley for the Plaintiff. 
Garrow and Gibbs for the Defendant. 


Don v. Davis. 


—— — RE SPASS for the meſne profits. 
— = Eyſt ine, for the Plaintiff, in his opening, 
larly defended, ſaid, that he went for the extra coſts of the Plaintiff, 


= the Plaintiff can 


go lor no colts in proſecuting the ejectment, as well as for the va- 
of it, for they 


muſt be — , lue of the premiſes, from the time of the demiſe 
poſed to be | 

in the coſts f laid in the ejectment. 

that action: 

aliter, if there has been judgment by 1 againſt the caſual ejector. 


Lord Kenyon ſaid, that where there was a judg- 
ment by default, in ſuch caſe the Plaintiff might in 
this action go into evidence, and recover the coſts of 


ſuch judgment, as well as the meſne profits of the 


eſtate : but where the ejectment had been defended, 
and 
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and the Plaintiff had recovered, and taxed his 5 
coſts, that he could not recover above his taxed 


coſts. | RT 

Mingay, in ſtating the Defendant's caſe to the 
Jury, ſaid, that if they gave one ng damages, 
that it would carry full coſts. 


Lord KENYON interrupted him, and ſaid that it!" trefpaſsfor | 


e meſne pro- 


was otherwiſe ; that this was an action of treſpaſs, fits, the Plain- 


tiff muſt reco- 
and there muſt therefore be damages above 40s., yer to the 
in order to entitle the Plaintiff to full colts. >. 1 
| to coſts, 


The Jury found a verdi& for the Plaintiff with 
one ſhilling damages. | 


Erſtine and Wigley for the Plaintiff. 
Mingay and Dampier for the Defendant. 


——ů— — — — _ —— 
Rex v. Woop. 


HIS was an indictment againſt the Defend- The inſpeRor 
of lottery-of- 


ant, for not taking upon himſelf the office of fices is not ex- 

conſtable of St. Andrew's, Holborn, above the Bars. — 
| conſtable; for it 

is a miniſterial office, and may be performed by deputy} 


The defence relied upon by the Defendant was, 
that he was inſpector of lottery-offices, regularly 
appointed by the commiſſioners, and that in the ne- 
eeſſary attendance upon them, and the attention to 
his duty, he could not diſcharge the duties of the 
office of conſtable ; and therefore relied upon this 
as an exemption. 


DE, Lord: 
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Lord Kenyon ſaid, that if this was an office 
which could not be executed by deputy, perhaps 


the ſituation of the Defendant might be admitted 


as an excuſe; but as it was merely miniſterial, 
it could be executed by deputy : and even women 
had been held liable to be called on, to take upon 
themſelves the office of conſtable : and therefore 
the matter relied on by the Defendant could not 
afford him any exemption. — 


The Defendant was found guilty. 
Garrow and Shepherd for the nes. 
Erfkine for the Defendant. 

Vide 2 Hawk. 63. 


Dor on Dem. BRVYANT & al. v. WIPPEILI. 


JECTMENT by two tenants in common. 


There was a joint demiſe laid of the whole, 
and a ſeparate demiſe by each, but of the whole 
premiſes. | 

Per Lord KEN VON. Under a demiſe of the 
whole, an undivided moiety may be recovered. 
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Jaques v. WHITCOMB & al, “ 


\HIS was an action againſt the Defendants, in order to en- 
title the Plain- 
tiff, in an action 


who were ſheriffs* officers, under ſtatute 
32 Geo. 2. c. 28. for extortion. 


The declaration ſtated, ** That on the 6th day of 
November 1794, one Henry Richardſon ſued out a 
writ of Ca. ad Reſp. directed to the ſheriffs of 
Middleſex againit the Plaintiff, for a debt of 5571. 
105. and that the ſaid ſheriffs made their warrant, di- 
rected tothe Defendants, (who were ſheriffs' officers) 
to arreſt the Plaintiff in order that he might be held 
to bail for that ſum ; that the Defendants did arreſt 
the Plaintiff under and by virtue of that writ, and 
demanded and took from him the ſum of 55., for 


detaining the ſaid Plaintiff, and waiting till he had 


given bail to the ſaid writ ; which ſaid ſum of 5s. 
was a greater ſum than was by law allowed to be 
taken on that occaſion ; by reaſon whereof an action 
zecrued to the Plaintiff, to recover the ſum of 


$01.” 


By the firſt ſection of the ſtat. 32 Geo. 2. c. 28. 
Officers are prohibited from demanding for cap- 
tion or attendance beyond the legal fee; and by 
ſec. 2. © No officer ſhall take for the lodging, Oc. 
of any priſoner, more than is allowed in ſuch cales, 


A— 
— 


— 
6 


* Inthe caſe of Hannam v. Ormerod, Summer Aſſizes at Maid. 


Hane, 1795, the ſame point was ruled by Lord Chief Baron Mac- 
donald, | 


by 


Geo. 2. c. 28 to 


recover the 50o/ for extortion, it muſt appear that a table of fees was put up, according to the 
directions of that ſtatute, and the Defendant took more than is there allowed. 


2% . « wv 21024" 4 — — — 
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by an order of the juſtices at their ſeſons;” which 
order, regulating ſuch charges, is ordered to be 
ſtuck up in a conſpicuous part of the ſeſſions-houſe, 
There is a penalty of 50/. by the ſtatute, againſt 
perſons offending againſt the proviſions of the act. 


The Plaintiff proved the iſſuing of the writ, the 
arreſt by the Defendants, as officers, and the re. 
ceipt of the 55. 


Lord Kenyon aſked if ore had been any table 
of fees made out, purſuant to the directions of the 
ſtatute. 


He was anſwered, that there had not. But the 
Plaintiff*s counſel ſaid, that the action was founded 
upon the firſt clauſe of the ſtatute, which prohibits 
the taking of all fees, other than by law allowed; 
that this had reference to ſome former ſtatute, 
which could only be 23 Henry 6,, wherein the fees 
to the ſheriff and officer are fixed, the one to 20d, 
and the other 49. ; that the officers had here, there- 
fore, taken above the fees allowed by law, and fo 
became liable to the penalty of 50/. given by the 
ſtatute. They further inſiſted, that no table of fees 
was neceſſary, inaſmuch as it was mentioned in the if 
ſecond ſection of the ſtat. 28 Geo. 2. only, and not m 
in the firſt, and muſt therefore be confined to the 
object of regulation in the ſecond ſection; that is, 


5 þ | th 
to the charges for lodging, diet, &c. mentioned in hi 
it, and not to the fees for an arreſt. h 


Lord KEN vox faid, that he was of opinion, that 
as no table of fees appeared to have been made, 
beyond which rate ſo ſettled the officers had 

taken, the action could not be maintained. His 


Lordſhip 
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Lordſhip obſerved, that this was a penal action, and 


that in order to ſubject the officer to its penalties, 


his duty ought to have been pointed out to him, 
which duty it ſhould appear that he had infringed; 
that for that purpoſe a table of the fees ought to 
have been made, and hung up in the ſheriffs 


office, and then the action ſhould have been for 


taking fees not warranted by the table. 


His Lordſhip was therefore going to order the 
Plaintiff to be called, when it appeared that there 


was a count for money had and received; upon 


which the Plaintiff's counſel infiſted on going on, 
as the money was taken by extortion. 


Gibbs objected, and ſaid that the counts could not 
be joined, and that many Judges had refuſed to wy 
cauſes where they had been joined. 


Lord Kenyon faid he would try it; but hinted, 
that to make it extortion, the ſum which ought to 
be legally demanded, ſhould firſt have been aſcer- 
tained, which brought the caſe back to the firſt ob- 
jection. 


The Plaintiff 3 to prove the payment of 
the 55., but could not prove the receipt of the 
money by both the Defendants. 


Lord Kenyon ſaid, that this was neceſſary; 
that this was the difference between the action ex de- 
lifto or ex contraftu; where it was ex contractu, as in 
this caſe, a joint contract ſhould be proved, 


The Plaiutiff was therefore nonſuited. 
Garrow and Marryait for the Plaintiff. 
Erſkine and Gibbs ſor the Defendant. 
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— ͥ ... —̃—̃ 
SITTINGS AFTER TERM 
AT GUILDHALL 


—— — — — 


Frag, qu zu. DoE ex dem. WinckLEY v. Pye, Eſq. 
Principal of Barnard's-Inn. 


The wane fo E JECTMENT for. a cellar belonging to 
1 chambers of the leſſer of the Plaintiff, in poſ- 
any thing con- ſeſſion of Thomas Leach, _ 
need with the 
title under waich he holds. | | 
The Plaintiff's caſe was this. 


A Mr. Heath was tenant, from year to year, of a 
ſet of chambers and the cellar in queſtion, under 
the ſociety of Barnard's- Inn, in the year 1793. 


In that year, Mr. Leach applied to him to ac- 
commodate him with the uſe of the cellar, which 
Mr. Heath agreed to do, as long as he ſtaid in the 
chambers, on condition that Mr. Leach made him 

a conveniency in his chamber for coals, in lieu of 
the cellar; to which Mr. Leach conſented. But | 
ſuch condition was never performed, though Mr. 
Leach kept the cellar. 


Mr. Leach, immediately aſter this agreement, 
applied to the Principal of the Inn for leave to 
make alterations in the premiſes, by erecting a 
ſtaircaſe, and opening a communication between 
the cellar and his chambers, upon which the ſociety 

appointed 


FI dl n 
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appointed their ſurveyor to ſuperviſe the work; 


which being approved by him, was done at the ex- 
pence of Mr. Leach. 


After this, Mr. Heath quitted Barnard's-1nn, 


and applied, with Mr. inckley, to the Prin- 


cipal of the Inn, to procure Mr. Minckley to be 
admitted as his ſucceſſor, which was aſſented to; 
and Mr. Winckley was admitted to ſtand in Mr. 
Heath's place as tenant: but nothing was ſaid about 


me cellar at that time, though Mr. Heath had in- 
formed Mr. Winckley of the cellar being in poſſeſ- 


fion of Mr. Leach, and on what terms. 


Mr. //inckley took poſſeſſion of the chambers ac- 


cordingly, on the 1ſt day of —, but not of the 
cellar, nor was any application made to Mr. Leach 
to quit, till a ſhort time before this action was com- 
menced. But previous to commencing the action, 
application was made to the Defendant Hye, as 
Principal of the Inn, for his conſent to it, when he 


ſaid he had no objection. 


All this appeared, from the evidence of Mr. 


Heath ; the anſwer in Chancery of the Defendant 


Pye, to a bill filed againſt him for a diſcovery; and 


from the examination of the carpenter to the ſo- 

ciety. by ; | | 
Mingay, for the Defendant, would have called 

Mr, Leach as a witneſs, on the ground, that not 


being a member of the ſociety, he was an admiſſible 
witneſs to prove upon what terms he took the cel- 


lar of Heath, but Lord Kenyon ruled, that being 


a tenant in poſſeſhon, he could not be examined. 
| His 


— V2 
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When the land His Lordſhip ſaid, Lord Mangſieid had often 
tenant ter ruled, that where one perſon, having title to pre. 
erſhip, 4 miſesinthe poſſeſſion of another, ſtands by, and ſees 
— — 8 + his tenant exerciſe acts of compleat ownerſhip, by 
is evidence ju. making alterations and improvements inconſiſtent 
whether he did with the right of the landlord, and makes no ob- 


not mean to be. ,. . . . | 
bound by thoſe jection to it, but permits him to go on for a length 
a&s of Bb te of time, it is evidence to be left to the conſider- 
ation of the Jury, whether he did not mean to be 
bound by it, as an aſſertion of right; with which 
doctrine he perfectly coincided. Here Mr. Heath, 
when he ſaw the alterations making by Mr. Leach, 
which diſannexed the cellar from his (Heath',) 
chambers, and added them to his own, might have 
objected, and prevented Mr. Leach from proceed- 
ing: but his filence was an acquieſcence; and when 
he attended Mr. Weinckley to the Principal of the 
Inn, to recommend him as his ſucceſſor in the 
chambers, no notice was taken of the cellar's being 
in the poſſeſſion of Mr. Leach, but Winckley was 
accepted tenant, and contented himſelf with taking 
poſſeſſion of the chambers without the cellar, nor 
did he think of demanding it till the time of bring- 

ing this action. 

Under all theſe circumſtances, Lord KEN vox di- 
rected the Jury to conſider the cellar as virtually 
ſurrendered by Mr. Heath to the ſociety, and by 
them added to the chambers of Mr Leach, and the 
admiſſion of Mr. Winckley in the room of Mr. Heath, 
as a new demiſe of the chambers only; and they 
found accordingly a verdict for the Defendant. 


Erſkine and Barrow for the Plaintiff. 
Mingay and Sellon for the Defendant. 


e ” 
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MARSHALL v. Ds LA TonxE. 75 4k 


\HI 8 was an action of covenant on a charter- In an a8ion of 


party, dated 3d of May 1794, on the ſhip denurnage an 
Merchant of Shields, from the port of London, to imme 
join convoy, and to proceed from thence to Bar- ns i 

celona, and there to diſcharge her cargo; to be —— 


allowed forty-one running days to wait at Port/- diſcharging her 


cargo at Barce- 

10 lona,” th 

mouth for convoy, and to diſcharge her cargo at m_ 8 
Barcelona, and for all the time beyond the forty-one only — | 

murrage A 

days above ſtated, 135. on ton demurrage. thoſe two 

| places; not fer 
any delays at other intervening places. 


On the 5th of June, ſhe arrived at Portſmouth. 

When ſhe got there, the convoy for Barcelona had 
ſailed. The captain waited there twelve days, and 
then received orders from the Admirals fecretary 
to proceed to Falmouth, under convoy of the Pearl . 
frigate. 
She reached Falmouth under this convoy, and 
failed again from Falmouth under the general con- 
voy of the America, Alfred, and Hornet floops, on 
the 14th of Auguſt, having been detained between 
forty and fifty days. 


Off Crpe Finiſterre the convoy was ſeparated. 
They proceeded, and the America ſtood into Gibral- 
tar bay, and made a ſigual for the Merchant of 
_ Shields to follow her, which ſhe did. She waited | 
there twelve days for convoy, and then proceeded 
under convoy of a Spaniſh ſhip of the line, from 

whom 
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whom ſhe ſeparated, and did not arrive at Barc. 
lona till the 6th of October, and was forty- four days 


in diſcharging her cargo. 


The action, therefore, was brought to recover 
demurrage, under the following particular: twelve 
days at Portſmouth, fifty days at Falmouth, twelve 
days at Gibraltar, and forty-four days at Barcelona; 
from whence were deducted the forty-one ru1:ning 
days allowed by the charter-party, and demurrage 
was. claimed for ſeventy-ſeven days. 


The words of the charter-party, upon which the 
queſtion turned, were, That forty-one running 
days ſhould be allowed for waiting at Portſmouth to 
join convoy, and diſcharging the cargo at /arce- 
lona; the ſaid forty-four days to be accounted and 
commence at Poriſmouth twenty-four hours after her 
arrival there, and at Barcelona, from the day the 
ſaid ſhip ſhall be ready to deliver her cargo.” 


The Defendant relied upon the words of the 
charter-party, whereby demurrage was given only 
in caſe of detention at Portſmouth, in waiting for 
convoy, or at Barcelona, in diſcharging the cargo; 
and therefore infiſted, that for the days while ſhe 


was detained at fa/mouth and at Gibraltar there 


was no demurrage due; and according to that cal. 
culation, allowing thirteen days at Portſmouth, and 
forty-{our at Barcelona, making fiſty-ſeven days, or 
a ſurplus of ſixteen days, he paid into court 88“ 
155., being the demurrage for that time. 


Erſkine, for the Plaintiff, ſaid, that this was 


an action on a charter-party, and that mercantile 


contracts were to be conſtrued with liberality; 
that 
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that the intention of the parties evidently was to in- 
clude every thing in the deſeription of days for 
which demurrage was due, except thoſe actually 
employed in the performance of the voyage. 


Lord KEN VON ſaid, that as this was an action 
on a deed, in which the meaning of the parties is 
to be collected from the deed itſelf, it would be 
dangerous to ſubſtitute other words for thoſe uſed 
in the deed; ſuch would be to ſubſtitute one 
contract for another, which could not be, even if 
one was more beneficial than another; that the 
words of this contract gave demurrage only while 
waiting at Poriſmouth, or diſcharging at Barcelona ; 
and he was therefore of opinion, it could not be 
claimed during the periods contended for by the 
Plaintiff. | 


The Jury found a verdict for the Defendant 
Erſkine, Law, and Giles for the Plaintiff. 
Gibbs and Park for the Defendant. 


WEAVER V. PRENTICE and PRATT. 


An entry in the 


ASE for work and labour, and materials beaks-of ths 
found. recciver of the 


duties on carts, 
&c. is not evidence of property, without fhewing by whom the entry was made. 


The only doubt in the caſe was, whether the 
work had been done for one of the Defendants only, 


or for both; one having ſuffered judgment to go 
by default. 


The 
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The work was — work, in . n 


tunber cart. 


Io prove that the cart was * joint property of 
the Defendants, the deputy- receiver of the duties 


was called, and he produced the book in which the 


entry of the payment of the duties was in the names 
of both of the Defendants. 
Gafrow, for the Defendants, objeRed to this 


evidence, as it did not appear by whom the entry 
was made. It might have been by one of the De- 


fendants only, without the conſent of the other, or 


by a ſtranger; and that to make it evidence, there. 
fore, it muſt be proved to have been made by the 
conſent of, or with the knowledge, at leaſt, of both. 


It was anſwered by Mingay, for the Plaintiff, 
that theſe were public books, and that the entries 
muſt therefore be taken to be authentic. 


Lord Kenyon held, that the mere entry in that 
manner, without further vidence, was not fut- 
ficient. 

Mingay then faid, he would prove that the cart 


had been uſed on their joint account; and that, 
coupled with the circumſtance of the entry, would 


be ſufficient. 


His Lordſhip acquieſced; and evidence being 
brought to that effect, the Plaintiff had a verdidt. 


Mingay and Manley for the Plaintiff. 


Garrow for the Defendants. 
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GoDFREY v. TURNBULL and MACAULEY. 


HIS was an action by the Plaintiff, as in- A notice i he 
Gazette of the 


dorſee of a promiſſory note, againſt the De- Jiſſolution of 2 


6 partnerſhip is 
fendants, as the makers of it | E 
to the world, at leaſt as thoſe who have had no previous dealings with the firm; ſo that 


they cannot ſue both parties on a ſecurity, given by one in the name of both, after notice in the 
Gazette, in the partnerſhip name, of the diſſolution, 


The Defendants had been partners in trade, but 
the partnerſhip had been diſſolved prior to the date 


of the note. 


Macauley, one of the Defendants, ſuffered judg- 
ment to go by default. 


The other Defendant relied, that the note was 
made by the Defendant Macauley only, after the 
diſſolution of the partnerſhip, who had put their 
joint names on it without any authority from him. 


The note was dated the 6th of April 1793. On 
the 19th of the March preceding, notice of the diſ- 
ſolution of the partnerſhip, dated the 15th, a ap- 
peared in the Gazette, 


The queſtion was, whether the notice given in 


the Gazette was ſufficient, ſo as to exonerate the De- 
fendant Turnbull. | 


Per Lord Kenyon. In general, if a partner 
gives a note in the partnerſhip name, all the part- 
ners are bound by it; and that is the caſe, even 
if given after the actual diſſolution of the partner- 
ſhip, if that was not ſuthciently notified, and the 

Party 
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party who took the note, took it on the e faith of the 


partnerſhip name. 


A ſecret diſſolution of a partnerſhip cannot gif. 
charge the partners; but if the diſſolution is noti. 
fied in the ordinary and uſual way, as it is the only 
mode by which the fact of the diſſolution can be 
promulgated to the world, at leaſt to thoſe who have 
had no previous dealing with the partners, it ſeems 
ſufficient, at leaſt to be left to the Jury, from thence 
to infer notice. 5 


In many caſes, notice in the Gazette is ſufficient 
to ſubje a party to penalties, as in the caſes of 
ſmuggling and outlawries. So in the caſes of bank. 
rupts, notice in the Gazette is ſufficient for every 
purpoſe. In the preſent inſtance, there is no proof 
of any aQual notice to Mr. Godfrey the Plaintiff, 
but the publication in the Gazetre is proved, ante- 


cedent to his taking the note. 


The Jury are to judge from the practice in the 


uſual courſe and ordinary mode of buſineſs. No- 


tices are to be found in every Gazette of the diſſo- 


| lution of partnerſhips, which ſeems to point out that 


as the mode adopted by the world for notifications 


of this ſort, and therefore every prudent man in 


buſineſs ought to conſult them. 


The Jury found a verdict for the Defendant, 
Turnbull. | 


Erſtine and Bailey for the Plaintiff. 


Garroto and Park for the Defendant. 


Vide Baker v. Charlion, Peake N. P. Caſes, 80. 


Millet v. Chambers, Coup. 8 14. 
Vide Gowram v. Hope, Eſpin. N. P. 776. 


ha 
an 


me 
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MAN DUAʃE W v. BELL. Monday, 
| Jul 6th. 


ASE on a policy of inſurance on the ſhip To prove an in- 
tereſt in the in- 


Unity, from Liſbon to London, and her cargo |... the pro- 
intiff ; duQion of the 

of oranges, by the Plaintiff as confignee. — nba 
and the evidence of the captain of the ſhip that he had the goods mentioned in it on board, is 

ſufficient. ; | 
To prove intereſt, the Plaintiff produced the bull 
of lading ; and the captain, who had been called as 
a witneſs, was aſked if that was his bill of lading, 
and whether he had the goods on board ſpecified in 


it? He anſwered in the affirmat ive. 


Erſkine put it to Lord Kenyon, if that was ſuf- 
hcient proof of intereſt. His Lordſhip ruled, that 
It was. 


The defence relied on was a concealment of cir- 
cumſtances. [i 


The facts in evidence were, that the Plaintiff, on 
the 24th of November, received a letter from Liſbon, 
dated the 8th of the ſame month, informing him 
that the ſhip was then ready to ſail. He did not 
make the inſurance on the receqpt of the letter, but 
waited till the 2d of December, when he effected it, 
and at the time did not communicate the contents 
of the letter to the underwriters. 


It alſo appeared, in evidence, that the Plaintiff What is a cor- 
& 1 : ccalment of cir- 

had not made the inſurance till after the arrival of cumſtances cur. 
ficient to avoid 


another ſhip, which failed at the ſame time with the 509 ef ia. 
Unity, and on board of which the Plaintiff had goods. runde. 


Lord Kenyon ſaid, that he was of opinion that 
there was 2 concealment of circumſtances ſufhcient 
Ce | to 
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to avoid the policy; that it was clear the undex. 
writer ought to be acquainted with every circum- 
| ſtance reſpecting the ſhip's time of ſailing, and her 
probable arrival, inaſmuch as the premium uf. 
. tained ſo conſiderable an advance when the ſhip 
was deemed a miſhng ſhip; in the preſent caſe 
the information received on the 24th of Novey. 
ber, of the ſhip's failing on the 8th, was very 
material, and it appeared that the Plaintiff did not 
intend to inſure until he believed her to be miſſing, 
as he did not effect the policy for ten days after, and 
then not till another ſhip, which had failed at the 
ſame time with the Unity, had arrived in ſafety. 


The Jury ſound a verdict for the Defendant. 
Garrgo and C. N. Beſt for the Plaintiff. 
Erſt ne for the Defendant. 


2 


/ 


SHORT v. EDWARDS. 


A letter written 
by the Plaintiff's 
attorney, de- 
mandiny pay- 


ment of an in- 
cloſed bill, does not confine the Plaintiff from going into evidence of other matters not in- 


cludec in the bill ſo incloſed. „ 


SSUMPSIT for work and labour. 
Plea of the general iſſue. 


The action was brought to recover the hire of 
a horſe and chaiſe, and other demands of the ſame 
Nature. | 


When the Plaintiff was proving the hire of the 
horſe, &c. 


Mingay objected to the Plaintiff's going into 


evidence of it. His objection was grounded on 
| | the 


la 


lit 
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the demand made previous to the bringing of the 
action not having included any article on that ac- 
count. | | 
He then produced the letter written by the 
Plaintiff's attorney to the Defendant, the terms of 
which were, that unleſs he paid the amount of the 
incloſed bill, he would be ſued. The bill incloſed 
only contained two articles, viz. © To balance of 
account, 1/. 18s. To hire of a poſt-coach, 3/. 35s.” 
Theſe, he contended, were the only items he could 
claim, or go into evidence of, at the trial. 


Lord K N VON aſked, if he had given in any par- 
ticular under a Judge's order, and if it contained 
thoſe two articles only. 

Being anſwered, that he had delivered a particu-. 
lar, but of many other articles, | 


His Lordſhip obſerved, that he was to be bound 
by the particular only, and there was no colour for 


limiting him to that claimed by the attorney. 
for the Plaintiff. 


Mingay for the Defendant. / 


Garrow and 


MAESTERS v. ABRAHAM. 


AS E on an agreement, by which the Plaintiff f. letter written 
y an agent or 


ſold all his bark to the Defendant at 187. per broker, by 


whom a con- 


load, to be delivered in London. tract has been 
: made for the 


ſule of goods, is not evidence where ſuch agent or broker can be called as a witneſs. 


Ce 2 | The 
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The queſtion was, which party was to find hows : 


for the carriage of it, on delivery. 


To prove that the Defendant had agreed to fur. 
niſh the bags, the Plaintiff proved that the bark 
had been ſold by one Eyre a broker; and he pro- 
duced a letter from Eyre, addreſſed to him, in u hich 
Eyre ſaid, © That the bags would be ready by a 
certain day.” 


Eyre was at that time in the box as a witnels, 


Erſkine, for the Defendant, infiſted that Eyre 
ſhould be queſtioned as to the fact, and the letter 
ſhould not be produced. 


It was anſwered, by Gibbs, that Eyre was em- 
ployed by the Defendant as his agent, who was 
therefore bound by his acts; and that his letter was 
therefore evidence againſt his principal. 


Lord Kenyo ſaid, that as agent, he would ad- 


mit evidence of what he had done, on account of 


the Defendant, but that that ſhould be learned from 
himſelf, not by his letter. 


The Plaintiff was non-ſuited. 
Gibbs and Murryatt for the Plaintiff. 
Erſkine for the Defendant. 
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3 M 
BAILEY v. LECHMERE. Tops 


HIS was an action on the caſe againſt the hae party 
as agreed to 


Defendant, for unſkilfully navigating his refer all matters 
in difference to 


barge on the river Thames, by which the Plaintiff's arbitration, and 


| the arbitrator 
boat was ſunk. has decided on 
it, ſuch deter- 


mination ſhall be concluſive and binding on the party, nor ſhall he be allowed to go into the 
original caſe at the trial, unleſs there was ſome miſconduct on the arbitration, 


Plea of Not guilty. 


Mingay, in his opening for the Plaintiff, ſlated, 
that after the Plaintiff had received the injury 
which was the object of the preſent action, on ap- 
plying to the Defendant for compenſation, they 
had agreed to refer the diſpute to the Watermen's 
Company; that the Company had accordingly can- 
vaſſed the matter ſo referred to them, and awarded 
that the Defendant ſhould pay half the damage the 
Plaintiff's boat had ſuſtained. 


He alſo lated, that the matter had been in like 
manner referred to another common friend. 


Lord Kenyon ſaid, he had ruled before, that 
where parties had agreed to ſubmit their differences 
toany third perſon, to ſettle their diſputes, and that 
ſuch perſon did undertake the buſineſs, and made 
any award or order reſpecting them, the parties 
ſhould be bound by it, and that he who was diſſa- 
tisfied with the determination ſhould not be allowed 
then to have recourſe to an action; for that aſter 
taking his chance of having a determination in his 

favour, 


\ 


— — — — 
4 los 2 * 


han 


— 


— * * 
= * i : 
—— 3 


F 
— - - 


\ -————— 
hy nn 8 


378 CASES AT NISI PRIUS, 


# favour, he was then too late to recede from his en- 
gagement. 


If, however, there were any circumſtances attend- 
ing the reference to ſuch third perſon, which would 
be a ſufficient objection, in point of law, to an 
award, ſuch as partiality in the arbitrator: not 
hearing the party's witneſſes: or ſuch conduct, it 
ſhould be open for the parties, in ſuch caſe, to ſhey 
it at the trial. | 


The Defendant failed in proving any circum- 
ſtance of this ſort, or non-acquieſcence to the re- 
ference, which he alſo attempted to ſet up, and 


The Plaintiff obtained a verdict. 
Mingay and Shepherd for the Plaintiff. | 
Erſkine for the Defendant. 


Turſtan, Corsox & al. Aſſignees of HunTEer 2 
Bankrupt, v. WELS B. 


Me edi tos HIS was an action on the caſe. 


not paying over | ; | 
a ſum of money — The declaration ſtated, that Hunter the 


purſ uant to a- 


greement, the bankrupt, on the 14th of May 1793, then being 
Netencant £37" the owner of forty barrels of pork, which were in 
leb of a ſer oll. the poſſeſſion of one Atkinſon, a wharfinger, and 
Hunter being indebted to the Defendant in the ſum 
of 80 J. and to Atkinſon in the ſum of 50%, it was 
agreed by and between Hunter and the Defendayt, 
that Hunter ſhould give to the Defendant an order 
upon Arkinſon, to deliver the forty barrels of pork to 
the Defendant, at and after the price of 654. per 


barrel; 
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barrel ; that the Defendant ſhould pay himſelf 40/. 
of his debt, the 5o/. to Atkinſon, and pay over the 


remainder to Hunter, to wit, the ſum of 40. and that 


in conſequence of this agreement, the pork was de- 


livered to the Defendant. He paid the 30“. to 4. 
kinſon, but contrary to his agreement, after reſerv- 


ing 40/. to himſelf, on account of his own debt, 
refuſed to pay over the reſidue ta Hunter, or to the 


aſignees ſince his bankruptcy. 
This action was brought by the aſſignees, for the 
purpoſe of recovering that reſidue. 


The Defendant pleaded the general iſſue, and 
gave notice of ſet-off of a larger debt, due from 
Hunter to him. 


The Plaintiff proved the agreement, as laid in 


the declaration, and an expreſs promiſe by the De- 


fendant to pay over the remainder, only deducting 
the diſcount, and that there ſhould no attachment 
iſſue on it, or deduction be made. 


Gibbs, for the Defendant, objected, that the 


action was not maintainable, inaſmuch: as this was 
not a debt, but damages; and the aſſignees could 
not ſue for unliquidated damages. 


Lord Kenyon. Cannot aſſignees ſue for dama- 
ges for breach of covenant, or for a breach of 
contract or of an agreement made by the bank- 
rupt? The action is certainly maintainable. 


Erſkine, for the Plaintiff, inſiſted, 1/?, That this 
was a deſcription of action in which a ſet- off could 


not be allowed; but 2d!y, That if it was an action 


in 
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in which a ſet-off could be allowed, the Defendant 
had precluded himſelf from taking the benefit of 
it, by his own agreement; he having thereby 
waived every benefit of that ſort, by promiſing to 
pay over the reſidue of the price of the pork, after 
deducting the ſums of 4ol. and 5o!/. without any 
further deduction or charge whatever. 


Lord Kenyon ſaid, he was of opinion, that 
evidence of ſet-off was inadmiſhble ; that the de- 
claration was very ingeniouſly drawn, and was, on 
the face of it, not an action for a debt, but for da- 
mages for breach of an agreement: that the ſtatute 
of ſet-off went to caſes only of mutual debts; if, 
therefore, the Plaintiff had been forced to have had 
recourſe to the common count, for money had and 
received, in ſuch ca'e the ſet-off would be admil- 
fible ; but not in the preſent caſe, where the Plaintiff 
had proved the ſpecial count and ground of his 


action. 
The Plaintiff recovered. 
Erſkine and Alderſon for the Plaintiff. 
Gibbs and Wigley for the Defendant. 


Vide Nedriff v. Hegan, 2 Burr. 1024. 1 Blact. 
Rep. 394. Cote per v. Strickland, Cowp. 56. 


In the next Term, a new trial was moved for, 
but the court reſuſed a rule to ſhew cauſe. 


of 


# 
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JaMESON, Aſſignee of WHITE a Bank- 


rupt, v. EAuER & al. Sheriffs of 
| London. n 
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ROVER for a quantity of houſehold furni- When the a& 


of bankruptcy 


ture, taken in execution by the ſheriffs. relied onis a 
| | / denial to credit- 


ors, 2 witneſs proving that ſeveral perſons called, whom the witneſs believed to be creditors, 
but could not ſay whether in fa they were ſo or not, is evidence to go to the Jury. 


The commiſſion iſſued the 12th November 1791. 


Jo prove the act of bankruptcy, it was given in 
evidence by a witneſs, that /hite the bankrupt, in 
the year 1791, was in very diſtreſſed circumſtances; 
that he had given orders to the witneſs to be deni- 
ed, and was in fact denied, when at home, to ſeve- 


ral perſons, many of whom called more than once; 


but the witneſs could fix on no perſon in particular, 
nor did ſhe know whether the perſons calling were 
creditors or not, but ſhe believed they were, from 
the circumſtance that the ſame perſons had called 
more than once. 


; Gibbs, for the Defendant, objected to this evi- 
dence as inſufficient to eſtabliſh the act of bank- 
mptcy, and infiſted that there muſt be poſitive evi- 


cence that the denial was to a creditor, who came 


for money; and cited Fackman v. Nightingale, Bull. 
N. . 40. 


Lord Kixyon ſaid, there was no doubt that 
the denial muſt be to a creditor ; but that from all 
the circumſtances taken together, he was of opinion 
there was evidence to go to the Jury, to ſay 


whether 
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whether the perſons who called were or chat de. 


ſcription or not. 


The Plaintiff failed in other parts of his caſe, 
and by the recommendation of the Chief Juſtice, 


a juror was withdrawn. 
Erſtine and Toller for the Plaintiff. 


Gibbs and Lawes for the Defendants. 
| Vide Barrow v. Foſter, Green's B. L. 45- and Co. 
Bank. L. 98. 
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GRIFFIN v. ROBTRrs. ge 
88 UM PSIT for money laid out and ex- Where» ball 
pended to the uſe of the Defendant. — 
an attachment 


againſt the ſheriff, Q. Whether he can maintain an action * the Defendant, whom he 
had liberated on the attorney's undertaking ? 


Plea of the general iſſue. 


The caſe ſtated on the part of FS Plaintiff 
was, that in the beginning of the year 1794, 
Roberts, the Defendant, drew a bill upon one 
Teates, an attorney, for 150/., which bill had 
come into the hands of one Adams, who had ſued ' 
out writs againſt the drawer, the acceptor, and one 
Bryan, who was indorſer on it; that Roberts the 
Defendant, being arreſted on this bill, Teates had 
given an undertaking to the ſheriff to appear for 
him at the return of the writ. Bail not being put in 
by Zeates, purſuant to his undertaking, the ſheriff 
was fixed, and the officer (the preſent Plaintiff) 
_ compelled to pay the money; to recover which 
the preſent action was brought. 


The Plaintiff's counſel then proved the iſſuing of 
the ſeveral writs, the arreſt of the Defendant, and 
Teates's undertaking. He then gave in, in evi- 

dence, the rule to bring in the body, and after- 
Wards 
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wards proved the payment of the money by Grifin 


the Plaintiff, and the receipt of it by Adams the 


Plaintiff, in the original action. 


But in ſuch an 


action, the 
actual iſſuing 
of the attach- 
ment againſt 
the ſheriff muſt 
be proved. 


On this evidence, the Defendant's counſel inſiſt. 
ed that the Plaintiff ſhould be non-ſuited. They 
firſt contended, that a ſheriff's officer could not 
maintain any action in the preſent form; the 


ſtat. 23 Hen. 8. having directed the ſheriff to take 3 


bail bond 1n all caſes of arreſt on meſne proceſs, 
that courſe, and that courſe only, could be pur- 
ſued ; that this was an attempt to charge the De- 
fendant, in conſequence of an undertaking without 
bond by Yates, and therefore not within the ſta- 
tute; and to that effect cited Rogers v, Reeves, 
1 Term Rep. 418. where it was expreſsly held, that 
ſuch an undertaking was void in law, and that no 
action could be maintained upon it. On another 
ground, they contended, that a nonſuit ſhould 
take place, becauſe of the defect of evidence, the 
Plaintiff having given no evidence either of the rule 
for an attachment againſt the ſheriff, or of an at- 


tachment having iſſued, in conſequence of which 


the money had been paid. To ſupport this objec- 
tion, they relied, that in order to entitle the ſherifſs 
to call upon the party to pay the money, it ſhould 
appear to have been done either by compulſive pro- 
ceſs of law, or by direction of the party; that no 
aſſent of the Defendant in the action, tothe payment 
of this money, appeared; and that it became ne- 
ceſſary for the Plaintiff to ſhew a payment by legal 


coercion, which could only be by ſhewing that the 


proceſs of attachment had actually iſſued; whereas 


the Plaintiff had oſſered no ſort of evidence to this 
effect, 


al 
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effect, and the payment ſhould therefore be taken 


to be a payment in the Plaintiff's own wrong. 


For the Plaintiff, it was anſwered, that the caſe 


of Rogers v. Reeves did not apply to the preſent 


caſe ; that that was the caſe of an action brought by 


the officer againſt a ſurety, a perſon, who had under- 
taken to put in bail, which was, by the ſtatute, cer- 
tainly required; whereas this was an action againſt 
the party himſelf, for whom the money had been 
paid; and that in fact the point had been ruled in a 
caſe in K. B. fittings after Hi. 25 Geo. 3. of Warraker 


v. , Which action was of the ſame nature as the 


preſent, 


Eyxe C. J. ſaid, that whether the prefent action 
was maintainable by law or not, he had conſiderable 


doubts, as the Plaintiff's proceeding was not in 


ſtrict conformity to the ſtatute. But upon the caſe 
itſelf, he was clear the evidence was defective. The 


mere advancing of the money could not ſupport the 


action. It ſhould appear to the Court, that the 
neceſſary ſteps had been taken to enforce the pay- 


ment from the ſheriff, one of which was the iſſuing 


of the attachment. It did not appear that the pay- 
ment was either compulſory or with the Defend- 
ant's conſent ; and that the Plaintiff ſhould there 
fore be called. | 


Adair Serjeant and Marryat? for the Plaintiff. 
Bind Serjeant and *F/pinaſſe for the Defendant. 
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TAYLOR v. NERI. 


HIS was an action on the caſe. 
Plea of the general iſſue. 


anager of a place of public entertainment againſt a perſon for beating one of the per. 


benen, 


who is thereby prevented from performing. 


The declaration ſtated, that the Plaintiff, bilep 
the manager of the Opera-houſe, had engaged one 
Breda as a public finger during the ſeaſon, at a ſa- 
lary ; that the Defendant had aſſaulted and beat 
the ſaid Breda, per quod the Plaintiff loſt his 


ſervice as a public performer. 


On the circumſtances of this caſe being opened, 
Eyxt Chief Juſtice expreſſed a doubt whether the 
action was mitutainable or not. His Lordſhip ſaid, 
that he did not think the Court had ever gone fur- 
ther than the caſe of a menial ſervant: for that if a 
daughter had left the ſervice of her father, no action 
per quod ſervitiumamifit would lie for debauching her. 


Adair Sexeant, for the Plaintiff, ſaid he had no 
caſes which came up to the preſent ; but obſerved, 
that there ſeemed no diſtinction, upon principle, 


between caſes where the ſervice was to be per- 


formed daily or caſually ; that they were both caſes 
of hired ſervants ; and that the caſe of a daughter, 
he apprehended, had been carried much further. 


The Chief Juſtice, on this, obſerved, that if the 
preſent action could be ſupported, every man, 
whoſe ſervant, whether domeſtic or not, was kept 


away a day from his buſineſs, could maintain 
| al 
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an action. In this caſe, the record ſtated that 
Breda was a ſervant, hired to ſing; and he was of 
opinion, that he was not a ſervant at all, and 
therefore would not leave the cafe upon the record. 


The Plaintiff was nonſuited. 


Adair Serjeant, Marſhall Serjeant, and Lawes for 
the Plaintiff. = 2 ; 


Bond and Cockell Serjeants for the Defendant. ' 


Vide Fores v. Wilſon, Peake's Caſes N. P. 55. 
Jones v. Brown, ante 217. Edmonſon v. Macbell, 
2 Term Rep. 4. Tullidge v. Wade, 3 Wilſ. 18. 


w» 


END OF TRINITY TERM, 
| 35 GEORGE III. 


S 


AT NISI PRIUS, 


| IN THE © 
_ _KING's BENCH; 
IN. 


MIC HAELMAS TERM, 36 GEORGE III. 


SECOND SITTING IN TERM. 


Wdneſda 9 | | | o 

— Brown v. BROOKS Widow. 

To an action for HIS was an action of afſumpfit for work and 
fees as a proctor . 

or ſolicitor, it is M- labour, with the uſual counts. 


no defence that | 
the Defendant employed a third perſon,” who employed the Plaintiff, by whom the buſineſs 


was done, unleſs the money was actually paid to fuch third perſon before action brought. 


Plea of the general iſſue. 


The action was brought to recover a ſum due by 

the Defendant to the Plaintiff, who was a proctor, 

for buſineſs done for the Defendant in the eceleſi- 
aſtical court. - 


The defence was, that the 8 had em- 


ployed a perſon of the name of Dickinſon, by u hom 
Os the 


l 
| 
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the buſineſs had been done, and to whom ſhe con- 
ſidered herſelf as liable for payment. 


It appeared, however, in evidence, that Dickin- 
ſin was clerk to Brown, and in fact had himſelf never 
been admitted as a proctor. | | 


Lord KEN VON, upon this evidence, ruled, that it 
was no defence, as Dickinſon was the ſervant of 
Brown, and could not be entitled to the fees in his 
own right ; but that if it appeared that the Defend- 
ant had actually paid Dickinſon for the buſinefs 
done, that would have been a ſufficient defence to 
the action; but that merely conſidering herſelf as 
liable to Dickinſon could be none. 


The Plaintiff had therefore a verdict. 
Mingay and Lawes for the Plaintiff. 
Erſkine and Fel for the Defendant. 


STRONGITHARM v. Luk N. 


A 8 E on a promiſſory note. | Where the con- 


ſiderat ion of a 


The note was drawn by the Defendant, pay“ bote was for 


payment for 


able to one Ca/lon, and by Caſton indorſed to the engraving 
"Fe | | | Piates upon 
Plaintiff. : which affignats 
E Ls were to be forg- 
ed, if the party did not know that they were made with a fraudulent intention, and ſuppoſed 
them to be iſſued by the authority of government, he may recover on ſach note, 


The Plaintiff proved the Defendant's hand-writ- 
ing, and the indorſement by Caſlon. 


D d Exyſiine, 


CASES Ar Nibt pibs, 

Etſtiue, for the Defendant, ſtated his defence to 
be, that Zukyn was a ſtationer, and the Plaintiff an 
engraver, and that the note upon which the action 
was brought was given to Ca/lon, for the purpoſe of 
paying the Plaintiff for the engraving of copper. 
plates, upon which French aſſignats were to be forg- 

ed; and contended, that as the conſideration of od 
note was fraud, that it contaminated the whole 
tranſaction, and rendered the note not recoverable 
* law. | | 


Caſion, the indorſer, was called as the witneſs 
He proved, that Lutyn the Defendant, having it in 
contemplation to ſtrike off impreſſions of a confider. 
able quantity of aſſignats, to be iſſued abroad, had 
applied to him for the purpoſe of recommending an 
engraver, for the purpoſe of engraving the neceſſam 
plates, and that Zu#yn repreſented to him that they 
were for the Duke of York's army. 


He ſaid that he applied to Strongitharm the 
Plaintiff, who at firſt declined the bufineſs totally; 
but that being aſſured by the witneſs that it was 
ſanctioned by government, and was for the uſe of 
the Duke of Tor#t's army, he then confented. The 
witneſs further denied that it was ever communi- 
cated to the Plaintiff, that they were to be circu- 
lated for any other purpoſe than as he had repre- 


ſented. 


Lord Krnvyon faid, that if the preſent tranſaction 
was grounded on a fraud, or contrary to the laws of 
nations or of good faith, he ſhould have held the 
note to be void; but that it did not appear tha 


there was any fraud in the caſe, or any violation of 
poſitive 
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poſitive law. Whether the iſſuing of theſe aſſig- 
nats, for the purpoſe of diſtreſſing the enemy, was 
lawful in cartying on the war, he was-not prepared 
to ſay; or whether it came within the rule, an do- 
Jus an virtus quis in hofte requirit? But let that be 
as it might, it did not apply to the preſent caſe. 
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It was not in evidence, that the Plaintiff was a 


party in any fraud, or that it ever was communi- 
cated to him that the aſſignats were to be uſed for 
my improper purpoſe : on the contrary, he ſup- 


the higher powers of this country, and therefore 
did not queſtion the propriety or legality of the 
meaſure. 


His Lordſhip declared his opinion 3 to 
be, that the confideration was not impeached, and 
that the Plaintiff was entitled to recover, 


The Jury found for the Plaintiff. 
Mingay and Marryatt for the Plaintiff. 
Erſkine and Lawes for the Defendant. 


SITTINGS AFTER TERM. 


— — — 0 
— —— — — * — — — 
- # * 


poſed that they were circulated by the authority of 


„ . b 
Dos ex dem. FERRO & ux. & al”. 4 2 


v. SMITH & ux. 


HIS was an action of cjeAment for copy- in an aQion of 


hold premiſes, held of the manor of Strat- 
ford Bow. 


cjeQment by 


the heir at law, 


againſt the de- 
viſee, to prove 


the execution of the will, it is not neceſſary to call all the ſubſcribing witneſſes 


Bda - The 
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Bull. N. P. 


Casks AT NISI PRIUS, 


The queſtion as to the title was between the 


Plaintiffs, as coheireſſes of one Nicholas Adams, who 
had been in his lifetime ſeiſed in fee of the premiſes 
in queſtion, according to the cuſtom of the manor: 


and the Defendants, who claimed as deviſces under 
Adams's will. / 


The Defendants produced a will, made by N. 


cholas Adams, and atteſted by three witneſſes ; by 


which will he had deviſed the premiſes in queſtion 
to a Mrs. Midbur/? for life, (whom the Defendaut 
had married,) remainder to a ſon of the teſtator 
by her. 


The Plaintiffs inſiſted that the will had been a 


forgery, and relied on their title as heirs at law. 


To prove the execution of the will, the Defend- 
ants called the three ſubſcribing witneſſes. 


Each of them diſtinctly proved the execution by 


the teſtator. 


Lord Kexyon ſaid, that the Defendants had acted 
in this cauſe with much candour, and had proved 
more than was neceſlary; that it had been ſufficient 


to have proved the execution of the will by a writ- 


neſs who had ſeen the teſtator execute the will, and 
the other witneſſes atteſt it in his preſence; whereas 
here he had called the three ſabſcribing witneT.:, 
who had all proved the exccution oi the will, which 
was more than was require. 

The Defendant had a verdi&. 

Gibbs and Conſi for the Plaintiff. 

Erfkine, Garrow, and S!epherd for the Defendant. 

Vide Bull. NM. P. 264. and Caſts, ibid. Pike v. 
Badmering, cited in Rice v. Oatfield, 2 Stra. 1096. 
Lowe v. Jollife, 1 Black. Rep. 368. 


a ' 8 9» 2e | = 
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FrYETT ex dem. Harms v. Jerrxzvs. 


01 E CTMENT for a houſe | in Dorſet court, 
He feminſler. 
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Ray day. 


Where a aig 

of entry is given 
in three months 
after notice of 


the premiſes being out of repair, acceptance of rent, after the three months expired, does 
not prevent the PlaintiF from maintaining an <je& ment, particularly if the premiſes are 


not tepaited, at the time cf bringing the action. 


The Defendant was leflee of the houſe i in queſ- 
tion, under a leaſe, of which ſeveral years were un- 
expired; by a covenant in the leaſe, he was bound 


to repair; and in caſe of not repairing within three 


months after notice, a right of entry was siven to 
the Plaintiff, 


The Plaintiff's counſel-proved the leaſe, and no- 
tice of the want of repairs, uhich were ſpecified in 
it at length, (which notice was dated the 18th of 
April 1798, ) and there reſted their caſe ; fo that a 
right of entry accrued on the 18th of July following. 


The demiſe in the ejectment was dated the ad of 


November, and it was proved that the houſe was Not 


then 1 in repat r. 


The Defendant gave in evidence a receipt of the 


leſſor of the Plaintiffs for the rent, up to Michael. 
mas, which receipt was dated the. 18th of October. 


For the Defendant, it was then inſiſted, that the 


receipt of rent was a waiver of the Plaintiff's right 
of entry; that on the expiration of the three months 


after notice, the Plaintiff's right of entry accrued, 
and of courſe that ſrom that time the Defendant 
was a treſpaſſer; whereas the acceptance of rent was 
evidence of the continuance of the contract, and a 


walver of the treſpaſs, 
Lord 


394 CASES AT NISI PRIUS, 
Lord Kenyon ſaid, that had the demiſe in ejeg. 


ment been antecedent to payment of the rent, he 


ſhould have held the receipt of rent a waiver of the 
treſpaſs, and have nonſuited the Plaintiff; but that 


in the preſent caſe, the demiſe in ejectment was on 


the 2d of November, which was ſubſequent to the 
receipt of rent ; that though the Plaintiff might 
have brought his ejectment at the end of the three 
months, there was no reaſon why he might not 
give an indulgence to the Defendant, and bring 
his action even after the receipt of the rent, par- 
ticularly as the premiſes were not then repaired. 


Garrow and Wigley for the Plaintiff. - 
Baldwin and Vaughan for the Defendant. 


In the next Term a new trial was moved for, and 
a rule obtained, which the Court afterwards dif. 


charged. 
Vide Doe v, Batten, Coup. 243. Roe v. Minſhull, 
Bull. N. P. 96. 5 


PexcyarD and HAM ER TON, Sheriffs of 
London, v. TIN DALL. 


In a debt againſt E B 0 bond. 
the ſurety of a ; 


ſheriff's officer, Pleas, I/. Non eft factum; 2d, After eraving 


hi 
= over the» oper of the condition, which was for perform- 


levy-money,an ance of Covenants in an indenture between the 


indorſement on 

1 Plaintiff and one Hyndes, an officer of the ſheriff, 
effect, Diſcharge the Defendant out of cuſtody, I have received the money,” is ſufficient 
rridence to charge bim with receipt of the money. 


the 


** id 2 
_—_ 
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the material one of which was for the payment 
of all levy-money made by him, plea of par- 


formance. 


The. Plaintiff tes a ca. . ſa. at the ſuit of one 
Parker againſt one M Donough, iſſued and directed to 
the Plaintiffs as ſheriffs of Middleſex, and that they 
made their warrant directed to Hyndes, indorſed to 
levy 153/. 155.; that M*Donough was in cuſtody of 
the ſheriff, upon a ſpecial capi 1s at the ſuit of ane 
Adams, and that Hyndes received of him the levy- 
money, which he did not pay over according to his 
covenant. There was another breach, aſſigned un- 
der che ſtat. 8 and 9 ,. viz. that Hyndes, a bailiff, 
received of M*Donough the ſum of 153“. 155., 
omitting all the ſpecial circumſtances, and that he 
did not pay it over according to his covenant. 


Rejoinder took iſſue on both, that Hyndes did 
not receive, &c. 


Io prove the facts ſtated in the . che 
plaintiffs proved an indorſement on the warrant by 
Hyndes, to the following effect: Diſcharge the 
Defendant in this action, I have received the within 
levy-money—C. Hyndes,” 

For the Defendant, it was objected, that to prove 
this fact, Hyndes himſelf ought to be called. | 

But this was over-ruled by Lord KEN VON, as in 
fact Hyndes was himſelf the Defendant in the action. 


It was then objected, by the Defendant's counſel, 
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If ſuch an in- 
? dorſement is a 


that this indorſement was offered in evidence of re- receipt, and 


ceipt of money, and therefore ought to be ſtamped. 


It was anſwered, that it was not a receipt for 
money, * an athoriy to the ſheriff to diſcharge 


M*Donough, 


1 ought to be 


» ſtamped. Q. 
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An action for 


money had and 
received will 
not he to re- 
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I Donougb, though it was ſufficient to charge 


Hyndes with the receipt of the money. 


Lord Kenyon ſaid, that he had doubts as to this 
point, but was diſpoſed to think the evidence vas 
admiſſible, and that he would therefore admit it, 


reſerving, however, to the Defendant a right to 
move to ſet aſide the verdict. | 


The Plaintiff, however, afterwards, by another 
witneſs, proved the aCtual receipt of the money by 


Hyndes, and the Jury found averdid for the Plaintif 


Gibbs and Jervis for the Plaintiff. 
Erſkine and Baldwin for the Deſendant. 


33 ———— ——— 


GROOME v. PoTTs & al'. Executor of 
JohN Near. 


HIS was an action for money had and! re- 
ceived, and on account ſtated. 


cover the allowance of a bankrupt, under ſtat. 5 Geo. 2. c. 30. 


Plea of the general iſſue non aſſumpſit. 
In the year 1788 the Plaintiff had become a bank- 


rupt. Neal was choſen aſſignee of his eſtate, which 


had paid a dividend of 125. 7zd., and the action 


was brought to recover a ſum of 37/., being an al- 


lowance of 77; per cent, on the dividends given by 


.. ſtat. 5 Geo, 2. c. 30. 


The Plaintiff proved the commiſſion and div 
dend made, and there reſted his claim. 


Vaugban, for the Defendant, contended, that the 
action could not be maintained, the aſſignees having 
paid away all the money ariſing from the bankrupt 

eſtate, 
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eſtate, under an order for a dividend, and that the 
bankrupt could not therefore call further upon 
them, as the aſſignees were, by the covenant, bound 
to account, and when the order was made for a di- 
vidend, were bound to pay; or to be ſubjected to an 
action for breach of covenant: beſides that, each 
creditor might maiutain an action againſt them for 


his ſhare, after the dividend had been declared. 


Lord Kenyon was of that opinion. His Lord- 
ſhip added, that the aſſignees were mere inftru- 
ments in the hands of the commiſſioners, for the 
purpoſe of diſtributing the bankrupt eſtate, and were 
bound to pay to the extent of the order made for a 
dividend: and that if the bankrupt had any redreſs, 
it was by application to the Great Scal, the action in 

the preſent ſhape not being maintainable. 


The Plaintiff was nonſuited. 
_ Garrow and Shepherd for the Plaintiff. 
Vaughan for the Defendant. 


In the next Term, the Plaintiff moved for a new 
trial, and that the nonſuit ſhould be ſet aſide, which 
was refuſed, the Court concurring in his 3 8 
opinion. 


vow Brown v. Bullen, Doug! 392. 


—_ 


 PHILL1PSON v. LEIGH. Thurſday, 
December 3d. 


HI 8 was an action on the caſe, brought on To an action on 
an agreement to 


an agreement for the letting of a houſe take, Q. If it is | 
in Hanover-ſquare. The declaration ſtated the ac the aufe 

agreement to take the houſe from the 1ſt of No- = fore ms” 
vember 1794, and then alligned the following could take poſ- 


breaches. 
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breaches. The firſt was, for not taking the houſe 
purſuant to the agreement ; the ſecond was, for the 


occupying the houſe, and not paying the rent for 


half a year. There was another count generally, 
for uſe and occupation. 


The caſe relied on for the Defendant was, that 


the agreement for the houſe was made on the 2d of 
| November, to commence on the 20th of the ſame 


month, and that before the time when the Defend- 


ant was to take poſſeſſion, a fire broke out in it, 
by which he was prevented from occupying. 


For the Defendant was cited Brown v. Quilter, 
before Lord Northington, im Andrews, and an- 
other caſe before Lord Bathur/l, wherein it had 


been held, that where the houſe was conſumed by 


fire, the tenant would be ä from pay- 
ment of the rent. 


The counſel for the Plaintiff inſiſted, that not- 
withſtanding the fire, the Defendant was liable at 
law, and cited Ment v. Cooper, Str. 163. and 28 
v. Weſton, 1 Term Rep. 310. 


Lord Kenyon having looked into o the caſe in the 


Term Reports, ſaid, that fitting at Ni Prius, he 


was unwilling to hold any thing contrary to it, 
though it differed from the caſe of Brown v. Quilter, 
but that he was diſpoſed'to be of opinion with Lord 
Northington, who was a very great lawyer. 


It being proved that the houſe was put into com- 
pleat repair by the month of April, and had been 


fince unoccupied, it was agreed to refer the cauſe. 


Gibbs and Vaughan for the Plaintiff. 
Law for the Defendant. 


nas bao ac." ew. 
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Pax RT, Gent. v. Cor Is. 7 6. 


HIS was an action on the cafe for defamation. In as ern 


an attorney for 
The declaration ſtated, that the Plaintiff oo . redes 
was an attorney of the Court of King's Bench, and — of 


had been employed by the Defendant as his attor- þ 


ney, to defend an action wherein one George Men- ba b. 


fendant had been the Defendant. 


It then averred, that the Defendant ſpeaking of 
the Plaintiff's conduct in the ſaid cauſe, uſed the 
following falſe and ſcandalous words : © have got 
rid of one damned rogue in Willey; (meaning one 
William Willey, who had been before concerned for 
him as attorney,) and I have got a damned deal a 
bigger one in Parry, (meaning the Defendant.)“ 


Ihe ſeveral counts laid the words differently, but 
in all of them the words were laid to be ſpoken of 
[ the Plaintiff, as relating to his conduct in the above 
cauſe. 


The Plaintiff ad the king of the words. 


He then called a witneſs to prove, that in the 
conduct of the cauſe of Lewis againſt the preſent | 
Defendant, Mr. Parry, the Plaintiff, had conducted 
himſelf properly, carefully, and for the intereſt of 
his client. 


Garrow, for the Defendant, objected to his giving 
any evidence as to the conduct of that cauſe, until 
he had ſhewn the proceedings in the cauſe itſelf. 


It 


bam Lewis had been Plaintiff, and the preſent De- qucdiners 
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8 It was anſwered, that the coſts had been taxed 
penſe with the and paid, and of courſe all the papers given up tg 
13 the Defendant, in whoſe poſſeſſion they ſaid the 
3 air iflue then was; and they then gave in evidence, 2 
| — 28 notice to the Defendant to produce all papers, 


writings, &c. in the cauſe. 


Lord KEN VON ſaid, that was not ſufficient, 23 
the words were laid as ſpoken of the Plaintiff in 
the conduct of a certain action; that action wa 
the ground- work of the inquiry, and its exiſtence 
ought to be proved: that he preſumed the roll had 

been carried in, to which the Defendant might 
have had acceſs, and given a copy in evidence; and 
this was not to be ſupplied by the notice to produce 
the papers, &c. | | 


The Plaintiff was going to be nonſuited, when 
the Defendant's counſel offered to waive their right 
to a nonſuit, and to withdraw a juror, on con- 
dition of all further proceedings being put an end 
to, at the ſame time apologiſing to Mr. Parry for 

the words, which was agreed to by the parties. 


Erſkine, and Marryatt for the Plaintiff, 
Mingay and Garrow for the Defendant. 
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SITTINGS AFTER TERM 
„AT GDA 


I 3 
| SEDDON v. Toros. — — 10. 
'SSUMPSIT for goods ſold and Jaliveredl Where herehu 

Plea of a judgment recovered. — | 


bill of exchange, and alſo for goods ſold and delivered, and the Plaintiff, by miſtake, takes a 
verdict but for one of his demands, he may afterwards maintain an action for the other. 
Replication, that the ſeveral promiſes and under- 
takings, in the declaration mentioned, were not the 
ſame promiſes and undertakings, for the non- per- 
formance whereof the ſaid ſum of money was ſo re- 
covered by the ſaid judgment, as in the ſaid plea 
was by the ſaid defendant in lending above al- 
leged. 
The circumſtances of the caſe were, that the De- 
fendant, being indebted to the Plaintiff in a ſum of 
760. for goods ſold at different times, and forming 
two diſtin& bills, had, for the firſt of theſe; given 
tothe Plaintiff a bill of exchange for 51/. This bill 
not being paid, the Plaintiff brought an action, and 
declared on the bill of exchange, and generally, for 
goods fold and delivered, among other counts. 
The Defendant let judgment go by default; and on 
the execution of the writ of inquiry, the Plaintiff 8 
attorney only went into evidence on the bill of ex- 
change, having forgotten the demand for the goods, 
and took his verdict for 51/., the amount of it 


only. Having diſcovered his miſtake, the preſent. 
| action 
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action was brought to recover the value of the goods 
_ | 


For the Defendant, it was relied, that both de. 
mands, in fat, ſubſiſting at the time of the action 
brought, and the declaration including a count 
for goods ſold; the record was concluſive evi. 
dence, and prevented the Plaintiff from going into 
evidence reſpecting the demand. As a further cor. 
|  roboration, it was ſtated that the Defendant, in the 

Preſent action, was arreſted for the whole of the 
original demand, and held to bail for 76/. 

Per Lord Kexyon. In this caſe, the juſtice of 
the caſe correſponds with the law. It is admitted, 
that 76. were due from the Defendant to the 
Plaintiff, and that 5 1 J. have been recovered. When 
a man brings an action, it muſt be preſumed that it 
is for the whole of his demand; but it ts not con- 
cluſive ; he may ſhew, that in point of fact, he did, 
in fuch action, go to recover part of the demand 
only. He may alſo ſhew, that he did not, under 
the firſt action, before the Jury go into any evidence 
of that demand which is the object of the ſecond 
action; for if he did, and failed, it would be con- 
clufive. I am therefore of opinion, that it is com- 
petent for the Plaintiff now to ſhew, that no part of 
the preſent demand was included in the former 
verdict. 


A witnefs for the Plaintiff then proved that 
he was clerk to the attorney for the Plaintiff, and 
had attended the execution of the writ of inquiry, 
and, in fact, had only proved the bill of exchange, 
and had given no evidenee/whatever on the ac- 
count of the goods fold. | 


T he 
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The jury found a verdi& for the Plaintiff. = 
In the courſe of the cauſe, Mingay called the 


Plaintiff's attorney to prove, that in the preſent 
action the Defendant had been arreſted for 761. 


Lord Kenyon ſaid, he could not aſk him as to 
that fact; the writ ſhould be produced. 
Erſtine and Baldwin, for the Plaintiff. 

Mingay for the Defendant. 

In the next Term, the Defendant moved for a 
new trial, and the Court ſeemed to entertain con- 
fiderable doubts as to this caſe. Markham v. Mid. 
dleton, Stra. 1259, was relied upon; and they ſeemed 
diſpoſed to ſet aſide the execution of the writ of 
inquiry; but in Eafter Term, the cauſe came on to 
be argued, when the Court concurred with Lord 
KenyoN's opinion, as here delivered, and the _ 
for a new trial was diſcharged. 


Vide Kitchen v. Campbell, 2 Black. Rep. 82). 
2 Will. 304. 


— 
* 
* 
- 


Lx16n & al. v. BANNER, 


HIS was an action on the caſe, on a ſpeciat 4 An agreement 


agreement, by which the Defendant agreed ante, that one 
to take part in an adventure on a ſhip, freighted mtzken f 
from London to Newfoundland, and from thenee, — 
with a cargo of fiſh, to Leghorn. not an agree- 55 


ment for the 
ſale of goods within the proviſo of the ſtatute requiring a ſtamp on agreements, 


The Plaintiff proved the freighting of the ſhip in 
the month of May 1792, and to prove the Defend- 
a "nil 
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ant's engagement, produced a letter from him, ad- 


dreſſed to the Plaintiff, by which he agreed to he. 


come concerned to the extent of one-fourth of the 
adventure. | : 


The ſhip was loſt, and the Defendant refuſed to 


pay his ſhare of the loſs. 
When the letter was oroduced, it was objected, 


that being offered in evidence of an agreement, 
and not being ſtamped, it ought not to be admitted, 


To this it was anſwered, that it was within a pro- 


viſo of the ſtatute, which exempts all agreements 
between merchants for the ſale of goods, from 


being ſtamped. 


Lord Kenyon faid, that this was clearly an 
agreement, and not for the ſale of goods, and ſo 
not within the ſaving of the ſtatute. 


The Plaintiff was going to be called, when it was 


ſuggeſted, that contracts, ſuch as the preſent, were 


exempted from ſtamps by another ſtatute. 


Lord KEN VON aſked where the parties lived; and 
being anſwered in London, ſaid, that the latter ſta- 
tute had exempted agreements between merchants 


from ſtamps only where they lived at a diſtance of 


fifty miles, which here was not the caſe; and the 
Plaintiff was nonſuited. 


Erſkine and Giles for the Plaintiff 
Alingay for the Defendant. 
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Mirxs & al. v. Dawson. 


on the coaſt of Africa. 


A witneſs was called, to her a power of at- 
torney in his/poſſeſſion, he having been ſerved with 


a ſubpoena. duces tecum. 


He appeared, but did not produce the paper pur- 
ſuant to his ſubpcena. 


Gibbs, of counſel for the Plaintiff, :nfiſted, that 
the witneſs, being ſerved with a ſubpoena duces 
tecum, was obliged to produce every paper in his 
poſſeſſion, ſo as that paper did not criminate him- 
elf. | 


Lord Kenyon denied that poſition, and ſaid, that 
they could not compel the witneſs to produce the 
warrant of attorney. If that was the caſe, every 
man would be obliged to produce every paper in his 
cuſtody. It would occaſion the ruin of millions. 
His Lordſhip added, that it is a good plea in bar in 
the Court of Chancery, that the Defendant /(al- 
though the legal title was in another) had an equi- 
table title by honeſt means, without notice; and the 
Court would not compel the production of thoſe 
papers, which, if produced, would ſtrip the De- 
fendant of his fair and equitable title. 2 


His Lordſhip then told the witneſs, that he could 


not compel him to produce the warrant of attoraey, 
Ee 85 but 


2 14th, | 
RESP A SS for ſeizing the Plaintiff 8 ſhip en 


28; na duces tecum, a 


9 to produce private kern in his cuſtody. 
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but that he might do as he pleaſed; and the witneſs 
refuſed to produce it. 


Erſkine, Gibbs, and Marryatt for the Plaintiff. 
Law, Wood, and Giles for the Defendant. 


Same day. RoruwrII v. HuuPpRHREVSs and HowzEII. 


Money lent to 
a cnn for ASSUMPSIT for money lent. 
pences while Plea of the general iſſue. 


engaged in the 
partnerſhip buſineſs, ſhall be deemed . 


The Defendants were partners, linen- drapers in 
London; the Plaintiff was a fuſtian manufacturer at 
Mancheſter. Howell, one of the Defendants had gone 
down to Manchefter, to purchaſe goods in the way of 
his trade, aud had, in fact, purchaſed from the Plain- 
tiff to the amount of-500/. Being about to return, 
he borrowed 10/7. from the Plaintiff, to defray bis 
expences to London; and having drawn a bill on the 
houſe in London for the amount of the goods, he in- 

| cluded in it the 101. ſo borrowed, and the bill was 
drawn for 510/. 


Before the arrival of the goods i in London, Hun- 
h_ and Howe!! the Defendants, became inſol- 
vent, and the Plaintiff topped the goods in tranſi; 
ſo that the bill was never preſented, and the action 
was brought to recover the 10/. lent only. 


| Theſe fects were proved by a witneſs called by 
the Plaintiff. 


The defence relied upon was, that the action was 
brought againſt both partners for a loan of money, 


admitted, by the evidence, to have been made to 
| | one 


} * 


/ 
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one of them, and which therefore n. not be 
ſupported. 

Lord Kenyon faid, that thought! the loan of money 
was to one of the partners, it was lent to him while 
employed on the partnerſhip buſineſs, and on its 
account; that as ſuch, it was competent to him to 
bind the partnerſhip to the payment of a debt ſo 
contraſted, and which, in fact, he had done, by 

including the money lent in the ſame bill with that 
for goods ſold clearly on the partnerſhip account. 


Verdict for the Plaintiff. 
Erſtine and Wigley for the Plaintiff. | 
Gibbs and Epinaſſe for the Defendants. 


WepsTzR & al, v. Fogren, Tip 50. 


HIS was an action on a policy of inſurance What ſhall be 2 


concealment of 
on the ſhip Caroline, from Liverpool to the circumſtances 
ſufficient to 


Ballic, with falt, and back again to the port o of avoid a policy. 
London, dated the 23d of Ocroler 1794. EL 


In Auguſt 1794, the plaintiffs eſſected a policy on 
the ſhip in queſtion, at Hull, ſor 600“. 


The ſhip was then at Be/fa/t in Ireland. She re- 
turned from thence, after effecting the policy, and 
failed from Liverpool on the 7th of September, and 
was captured on the 1 gth of the ſame month. 


For the Plaintiffs, it was ſtated, that being in Lon- 
don on the 13th of October following, and finding 
themſelves under- inſured, they had written to their 
correſpondent i in Hull to effect a further inſurance; 

| Ee 2 "E that 


"8 408 


other circumſtance which appeared to him to be de- 


the veſſel had ſailed near ſix weeks before the Plain- 
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| that in conſequence of a correſpondence between 


them and their correſpondent there, who at firſt de. 
clined effecting the inſurance, on account of the 
premium being much advanced, the policy was not 
effected till the 23d of that month. It was alſo 


| ſtated by them, that the maſter of the Caroline, 


though captured on the 19th, had been carried into 
North Bergen, and that they had not heard from 
him till the zoth of October. 


The broker, who effected this inſurance, waz 
called, and he ſtated, that in anſwer to the inquiries 
of the Defendant, and the other underwriters, re- 
ſpecting the ſailing of the ſhip, he had anſwered, 
that he knew nothing about her, having received 
no information on the ſubject from the Plaintiff. 


Erſkine, for the Defendant, contended, that this 
policy was clearly void. He ſtated, that there was 
a regular liſt, called the Sound Liſt, which contained 
an account of all ſhips which go to the Baltic, all 
of whom touch at F//ineur to pay the Sound duties; 
that the voyage from England thither could be per- 
formed in from fourteen to eighteen days, and the 
liſt be brought to Exgland in ten or twelve. From 
thence he inferred, that the Plaintiffs muſt, long 


before the effecting of the policy, have known I : 


whether the Caroline was a miſſing ſhip or not, ſhe 


having failed from Liverpool the 7th of Septem- 
ber; not one circumſtance of which they had com- 


municated to the underw riters. 
Lord KEN VON then obſerved, that has was an- 


cifive againſt the policy, which was, that though 
tiffs 
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tiffs gave inſtructions for the policy, they had not 
communicated this circumſtance to the broker, but 
been compleatly filent on the ſubject; that the cir- 
cumſtance of their being then in London, when the 
policy was effected, was remarkable, for they had 


not attempted to effect the policy in London, where 
the circumſtance might probably be inquired into, 


but had choſen to give orders, by letter, to have the 
policy done at Hull, and cautiouſly avoided ſaying 
any thing as to the ſailing of the veſſel. That was 
au attempt at evaſiqn, and a concealment of circum- 
ſtances ſufficient to avoid the policy. 
The Jury, which was a ſpecial one, concurred 
with his Lordſhip. The Plaintiff was nonſuited. 

Gibbs and Park for the Plaintiff. . 

Erſkine and Ruſſell for the Defendant. 

Vide Seaman v. Fonnereau, 2 Stra. 118 3. 3 Burr 


1909. 


Doxon v. Haicn & al. 


409 


December 16th: 


HIS was an action on the caſe, on a ſpecial in dhe 3 


agreement. 


of the Defend- 
ant, 


has 


notice to produce it, but does not, an examined copy is evidence, Ap proof of the De- 


ſendant's execution of it. 
Plea of the general iſſue. 
The agreement, as ſtated, was, that the Phintiff. 


being a ereditor of Swan and Oddie, and they hav- 


ing become inſolvent, had aſſigned all their effects 
to the Defendants, as truſtees, for the general be- 
nefit of their creditors ; and the Plaintiff having 
refuſed to come in, the Defendants, in order to 

| | ; prevent 


410 
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prevent the deed from being defeated, had entered 
into an agreement to ſecute to them by good bills, 
24001. part of a debt of 3000 J. The declara- 
tion then averred, that in purſuance of ſuch agree- 


ment, and by the direction of the Defendatits, the 
| Plaintiff had drawn bills on Gibſon and Johnſom, 


which had not been accepted, by reaſon whereof the 
Defendants became liable, under the agreement, to 
ſecure to him ſo much money. 


The Plaintiff had given notice to the Defendants 
to produce the compoſition deed. 

The Defendants denied having it. 

The Plaintiff then offered a copy; and to make 
it evidence, proved, that the deed had been in the 
poſſeſſion of Mr. Bolton, who had been attorney to 
Haigh the Defendant ; and a clerk to the attorney 
for the Plaintiff, proved that he had examined the 
copy offered in evidence, with the original, with 
a clerk of Mr. Bolton. | 


Mr. Bolton was himſelf called, and ſtated, that 


he had had the deed in his poſſeſſion, and that he 


had ſearched, but could not then find it; and rather 
believed that he had handed it over to Hargh the 
Defendant. 


Mingay, for the Defendants, contended, that this 
did not make this atteſted copy evidence, for that 
it was neceſſary to prove the execution of the ori- 
ginal by the Defendants. 


Lord Kuxyon faid, That it was not neceſſary. 


If the original itſelf had come out of the Defend- 
ants 
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ants hands, it would not have been neceſſary to 
have called the ſubſcribing witneſs, and the eaſe of 
its being a copy could not vary the rule. 


Mingay then aſked if there were not more parts Though there 


£ Z | | are more parts 
of this compoſition deed than that proved to have of » deed ham. 

. - 2.9 on s in 
been in Mr. Haigb's poſſeſſion, and propoſed to the Defendane's 


prove that there were; and that if fo, the Plaintiffs ag ener : 


ſhould have produced one of them, and could not Produce it after 


notice, the 
ive a C in evidence. Plaintiff is not 
m_ opy obliged to pro- 
duce in e vi- 


Lord Krxvox ruled, that though it appeared Ja in evi 
that there were other parts of this deed, yet if they „ 
were not acceſſible to the Plaintiff, he would admit copy in evi- 


dence. 


the copy in evidence. | e 
It was accordingly admitted and read. 


In the courſe of the cauſe, a witneſs was called A witneſs is yet 
3 4 5 5 und to anſwer 
for the Plaintiff. In the courſe of his examination, a queſtion, the 


anſwer to which 


a queſtion was aſked, He appealed to the Lord ay obliquely 
Chief Juſtice, whether he was bound to anſwer it, arge hin- 


5 4 ol when there can 
as the anſwer might ſubje him to the payment of be no other die 
| rect evidence 
a ſum of money. againſt him of 
a demand. 


Mingay told him, that he need not anſwer it. 


Lord KexvoN ſaid, that generally a witneſs's be- 
ing ſubjected to a civil right, in conſequence of an 
anſwer to a queſtion put to him, would not warrant 
him in refuſing to anſwer, as the rule was rather 
confined to a criminal one. But a witneſs ſhould 
not be aſked a queſtion which might charge himſelf 
obliquely by his anſwer, where there could other · 
wiſe be no direct evidence or charge againſt him, 


The Plaintiff having failed in proving any under- 
taking in writing, under the ſtatute of frauds, was 
nonſuited. | 


Erſkine, 
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Thurſday, 
December 17. 


What is the 
conſtruction of 
the words in a 
policy of i — 
ſurance, 

— and nl 
moored 24 
hours in ſafe- 
ty.” 
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Erſkine, Gibbs, and Giles for the Plaintiff. 
Mingay and Shepherd for the Defendants. 
Vide Rex v. Middlezoy, 2 Term Rep. 41. 


LeicGn v. MATHER. 


HIS was an action on a policy of inſurance 
on the ſhip Palliſer, at and from Georgia to 


Famaica, and till moored twenty-four hours in 
ſafety. The policy was on the ſhip and goods. 


The ſhip ſailed from Georgia, and arrived at Mon. 
tego Bay, in the iſland of Jamaica. She remained 


there for nearly a month, and then ſailed for &, 


Ann's, in that iſland, and was loſt in her paſſage 
thither. : 

The defence was, that the policy ended on the 
ſhip's arrival at Montego-Bay, and remaining there 
twenty-four hours, and that the loſs was therefore 
not within the policy, having Ws after her 
departure. 


Er/iine, for the Plaintiff, - contended, that the po- 


hey being in general terms © to Jamaics, that it 


meant to include all the ports in that iſland, to 
which any part of her cargo was to be delivered; 
and contended, that it was matter of evidence to 
ſhew to what port, in ſat, ſhe was bound. He 
contended, that in this reſpe there was a differ- 
ence, where the policy was on the ſhip and on 
goods, and that the polity would cover the latter, 


though not the former. 


Lord KEN VON ſaid, that where a ſhip is :nfored 


| to ** Particular Port of gelivery, if, by ſtreſs of 


weather, 
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weather, ſhe is forced into a different port, and 

there diſcharges part of her cargo, and afterwards 
proceeds to her port of delivery, he was of opinion 
that the policy remained good; but that where a 

ſhip, under a general policy to Jamaica, and until 
moored twenty-four hours, came to any port, and 
there voluntarily remained, and diſcharged part of 
her cargo, ſuch, in his opinion, put an end to the 
policy, after remaining there twenty-four hours, 
whether the policy was on ſhip or on goods. His 
Lordſhip, however, left the Jury to ſtate their 
ideas as to the policy. 


The Jury ſaid, that when a perſon inſured 1 
to a particular port, though the ſhip might touch 
at another port, and remain there for twenty-four 
hours, that, notwithſtanding, the policy remained in 
force; but that where the ſame perſon inſured both 
ſhip and goods, as in the preſent inſtance, there by 
the touching at any port, and remaining there 
twenty-four hours, the policy was diſcharged, as to 


all other ports. 
Lord Kenyon aſſented to this diſtinction, and the 
Plaintiff withdrew his record. 


Erſkine and Giles for the Plaintiff. 
Law, Gibbs, and Park for the Defendant. 


Tz 
_ 
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414 
Fru, | 

— AKERS v. THORNTON. 
In an aten es SSUMPSIT on a policy of inſurance on 
furance againſt the ſhip Douglas, from St. Vincent's to Londy, 
the infurer, Loſs by capture. | 

agar of 

EN witneffes, as well. to general fadts arifing on th 


names are on the policy, are competent 
policy, as to diſcredit the teſtimony of a witneſs, upon whoſe evidence, as to 1 repreſents. 


tion, a former verdi@ on the ſarte policy had been obtained. 
The policy was underwritten on the 10th of May; 
the veſſel had failed from Sr. Yrncent's on the 15h 


of March. 


The underwriters had conteſted the payment of 
this loſs, on the ground, that they had not been in- 
formed, at the time of their ſubſcribing the policy, 

that the ſhip had failed the 15th of March, as in 
fueh caſe they contended ſhe would have been 
deemed a miſſing ſhip, and ſo would not have been 
underwritten for the common premium. 


A witneſs of the name of Wallis had been the 
broker, who had effected the policy, and ſwore, that 
he. had informed the underwriters of the circum- 
ſtance of the ſhip's ſailing on the day mentioned. 


The cauſe tried immediately before the preſent 
was a Cauſe of Akers v. Akers; the ſame defence 
had been made, Wallis had given the ſame teſti- 
mony, and the Jury had found for the Plaintiff. 


To prove that no repreſentation, as ſtated by 
Willis, had been made, Law called ſeveral of the 
underwriters, whoſe names were on the policy. 


Erſtine objected to their teſtimony. He admitted 


that the caſe of Burt v. Baker, 3 Term Rep. 26. 
| Fn had 
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had decided, that one underwriter might be a wit- 
neſs in an action on the policy, but contended, that 


this caſe did not come within the rule eſtabliſhed in 


that; firſt, becauſe the underwriter did not come 
merely to prove a queſtion on the. policy, but to 
endeavour, by his evidence, to deſtroy the credit 
of Wallis's teſtimony ; and ſecondly, that as a ver- 
dict had been given, in the preceding cauſe, on 
the evidence of Wallis, if he was difcredited by 
the verdict of this, the former verdi& could not 
ſtand, nor any future one be recovered againſt the 
other underwriters, who were now offered as wit- 


neſſes. 


Lord Kenyon ſaid, that the caſe of Burt v. Baker 
had been decided on much deliberation, and had 
eſtabliſhed the competency of underwriters being 
witneſſes on caſes reſpecting policies which they 
themſelves had ſubſcribed ; that though the objec- 
tion left their intereſt in a ſtrong point of view, as 
matter of obſervation on their credit; yet ſtill, un- 


der the authority of that cafe, he muſt receive their 


teſtimony. 


They were received, but the Jury found a verdict 
for the Plaintiff. 


Erſkine, Shepherd, and Giles for the Plaintiff. 
I aw and Gibbs for the Defendant. 
Burt v. Baker, 3 Term Rep. 26. and Caſ. ibid. 


* 
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1 BURN ETT v. KENSINGTON. 

What ĩs the le- a 1 1 1 

— — el HIS was an action on a policy of inſurance 

— on a cargo of fruit ſhipped at and from Ma. 
words in — 


cies of nur. Jaga in Spain, to Plymouth or Portſmouth. 

ance, © Free - 

_ from average, unleſs the ſhip be ſtranded.” Q. 

The queſtion turned on the uſual exception at 
the bottom of all policies of inſurance, Fruit, 
&c. to be free from average, unleſs general, or the 


ſhip ſtranded. 


Ij he loſs in queſtion was . as having ariſen 
from the ſhip having been ſtranded.” 


The facts of the caſe, as they appeared in evi- 
dence, were, that the ſhip ſailed from Malaga on the 
3oth November 1794. On the 8th of January ſhe 
put into Crookhaven. She failed from thence on the 
27th, and on the ſame day made the Land's End. 
On the 29th, in coming up the channel, ſhe drove 
on a ridge of rocks, which broke part of her bot- 
tom; and though perfectly dry during the whole 
preceding part of her voyage, ſhe became ſo leaky, 
that notwithſtanding the pumps were kept continu- 
ally working, ſhe had between two > and three feet 
water in her hold. 


By afortunate ſhifting of the wind ſhe was got off, 
but ſo leaky, that the pilot ran her on ſhore in St. 
Mary's Bay, where the cargo was taken out, and the 
veſſel repaired. Thirty cheſts of oranges were found 
to be ſpoiled; and the ſhip afterwards proceeded to 


her port, and diſcharged the reſt of her cargo. The 
action 
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action was brought to recover the value of theſe 

cheſts of oranges. 9925 . 
3 | | * + . Wh 1 

In the courſe of the evidence, Erſtine examined & 177. * £289 


2 witneſs for the Plaintiff, who was the captain of 0H Tultered 


the veſſel, whether the loſs of the oranges aroſe ſhip ip bye beak 


from the ſea, or from the decay to which that kind muſt be taken 


of fruit is peculiarly ſubject. N = In 
the injury ma 
The Plaintiff objected to it. | the injury may 


Erftine contended, that the loſs of the goods muſt 
appear to proceed from the ſtranding, otherwiſe the 
loſs was not within the policy. 


Lord Kenyon ruled, that it was not to be can- 
raſſed, under this clauſe in the policy, from what 
cauſe the injury to the cargo proceeded: but where 
the ſhip was ſtranded, it muſt be aſcribed to the 
| ſtranding, and be taken to have ariſen from that; 
ſo that the injury was covered by the policy. 


It then became a queſtion, whether this was a 
ſtranding of the veſſel within the policy. 


Gibbs, for the Plaintiff, contended, firſt, that any 
caſting of the ſhip upon any ſolid body, over which 
the ſea flowed, whether it was ſand, gravel, or ſtone, 
was a ſtranding of the veſſel; and from thence he 
concluded, that the ſhip's running on the ſhoal of 
rocks was a ſtranding. 


But if that was doubtful, he inſiſted that the run- 
ning the ſhip aground in St. Mary's Bay being done 
by the maſter and mariner, in the courſe of the 
voyage, and for the protection of the ſhip and 
cargo, was clearly a ſtranding within the meaning 
of the policy. - 


On 


as 
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On the other, hand, Erſtine, for the Defendant, 
contended, that neither in the language of a ſailor, 
nor according to the legal meaning of the term, as 
applied to policies of inſurance, could the conſtruc. 
tion contended for by the Plaintiff be the true one. 


If that was the eonſtruction, the clauſe would be 
uſeleſs, and the inſurer liable ia every caſe ; for 


if the ſhip got aground in working out of harbour, 


or touched ground any where in the courſe of her 
voyage, though ſhe afterwards completed it, that 
would be a ſtranding of the veſſel, and would cover 
any average loſs the fruit, &c. might ſuſtain, and 
which might have ariſen from any other cauſe. 


He argued, that the clauſe was introduced in 
favour of the underyriterts, to guard them from 
petty loſſes, on account of the periſhable nature 
of theſe commodities; and inftanced a caſe, 
which was an infurance on fiſh, which, though it 
came to the port of delivery putrid and totally 
unfit for uſe, yet was > beld not to be within the 
policy. 

The conſtruction, therefore, he maintained to be 
the true one of the ſtranding of a ſhip was, where 


ſhe ran aground and bulged, fo that her cargo was 


obliged to be taken out, and ſent in other veſſels to 
her port of delivery. 

He concluded with obſerving, that if the bare 
act of running aground was to ſubject the under- 
writers, that they would be at the merey of every 
maſter of a ſhip, who, if he had a proſpect of a bad 
market, might run his ſhip aground, and cover his 


loſſes by that means. 
Lord 
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Lord Kenyon ſaid, that it was agreed on both | 


ſides, that no judicial determination had ever taken 
place as to the conſtruQion of this term; that he 


was not competent to give any opinion as to its im- 


port, but left the Jury (which was a ſpecial one of 


merchants) to ſay what was the proper meaning to 


affix to ĩt. 
The jury found a verdict in theſe leech We 


think this accident was attended with all the effects 


of ſtranding, and that the Plaintiff is entitled to a 
particular as well as a general average.” 


Gibbs, Park, and Cowper for the Plaintiff. 
Erſkine and Shepherd for the Defendant. 


END OF MICHAELMAS TERM, 
IN THE KING'S BENCH. 
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IN THE COMMON PLEAS. 
SITTINGS AFTER MICHAELMAS TERM, 
AT WESTMINSTER. 


| _ * Foxp, Gent. v. MAxwELIL, Gent. 
Where e IHS was an action on the caſe, brought to 
by an attorney recover the balance of the Plaintiff's bill for 


for a client, who 
afterwards be- buſineſs done by him, as a ſolicitor in the Court of 


comes himſelf 
an attorney, and Chancery. 


is ſo at the time 
of the bill delivered, though not ſo when the buſineſs was RY the Plaintiff, in an aQior 


for ſuch bill, need not deliver a bill ſigned, under ſtat. 2. G. 2. 


The defence relied on for the Defendant was, 
that no bill ſigned had been delivered to the De. 
fendant a month before the bringing of the action, 
under the ſtat. 2. G. 2., which was a ground of non- 
ſuit. The ſecond ground of defence was, that the 
Defendant had married a ward of the Court of 
Chancery; that the ſuit upon which the preſent de- 
mand aroſe was inſtituted there on that account, 
and feveral infants had been neceſſarily made 
parties; that an order was made, referring the bill 
to the maſter to be taxed, who had taxed it accord- 
ingly, which bill the Defendant had paid, and now 
inſiſted that the Plaintiff could claim no more than 
what had been ſo allowed by the maſter. 


To the firſt, it was anſwered, that the Defendant 
was himſelf an attorney, and that under ſtat. 12 
G. 2. c. 13. it was not neceſſary to deliver a bill to 
him. 

Cockell 
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Cockell Serjeant, for the Defendant, contended, 


that this ſtatute only went to caſes where the De- 
ſendant was an attorney at the time of the buſineſs 
done; and then proved the Defendant's admiſſion 


as an attorney to have been in the courſe of the pre- 


ſent year, and the buſineſs done long before his 
admiſſion. 


ExxE C. J. ſaid, that he would not decide the 


point at Nift Prius, but would reſerve it. 


As to the ſecond point, the Chief Juſtice aſked, 
if in the caſe of a reference to the maſter, where coſts 
are directed to be taxed, and infants are parties; 


the maſter, in ſuch caſe, taxes the cauſe as between 


party and party, or as between attorney and elient. 
The counſel for the Defendant then called the 


maſter's clerk, who ſwore, that in ſuch taxation it 
was as between party and party. 


Upon this evidence, his Lordſhip ruled, that the. 


Plaintiff was entitled to recover the difference of 


coſts, as between attorney and client, from thoſe as 


between party and party. 
The Plaintiff had a verdict accordingly. 
Williams Serjeant and Praed for the Plaintiff. 
Cockell Serjeant and Hunter for the Defendant. 


Inthe next Term, the Defendant moved for leave 
to enter up a nonſuit on the point reſerved. The 
Court were of opinion, that the ſtatute did not 
apply to caſes only where the Defendant was an 


attorney at the time of delivering the bill, though 


not ſo at the time of the bufineſs done; for the ob- 
ject of the ſtatute being to prevent exorbitant 
charges, by giving time to have the bill taxed, 

F f where 
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where the Defendant was an attorney at the time of 
the bill delivered, that inconvenience could not 
happen. So the rule was refuſed. 


8 HERBERT v. JoNEs. 

Where the HE declaration in this caſe ſtated, that the 
cauſe of adtion 2 Is . . 

into recover any Plaintiff having, before that time, brought 
Colts Or c- 


pences which AN action for a certain ſum then due and owing 


have been in- PETS 
ducred in an from the Defendant to the Plaintiff for work done, 


action, and that whilſt the ſaid action was then depending, in 
which is ſo 


ſtated in the conſideration, that the Plaintiff would cauſe an ar. 


—— bitration bond to be prepared, for the purpoſes of 


into any evi- 
dence as to 


thoſe colts, arbitration, and alſo in conſideration that the 
without pro- 


Bs pope Plaintiff would proceed no farther in ſuch action, 
ceedings in ſuch 
original action. the Defendant undertook to refer the ſaid account, 


Vide S. P. ante 
Parry v, Cali. and to execute the ſaid arbitration bond. 


The declaration then averred, that the Plaintif 
had always been ready to refer the ſaid account, 
and had arbitration bonds prepared, but the De- 
fendant refuſed to execute the bonds, or to refer 
the ſeveral matters of the account, 


There were other counts for work and labour, 
with the uſual counts. 


| Plea of the general iſſue, with notice of ſet-off. 


The Plaintiff was a plaiſterer, and an action had 
been brought for work done for the Defendant; 
the charges in it had been conteſted, and they were 

the object of the reſerence. | 


The 


referring the charges for ſuch work and labour to 
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The Plaintiff proved the work done, and was 
proceeding to prove the expences in preparing the 


arbitration bonds, and the neceſſary expences in at- 


tendances on the Defendant and his attorney, to- 
gether with the amount of his own attorney's bill in 
the cauſe. 


Cockell Serjeant objected to going into this evi- 
dence, until the Plaintiff had ſhewn the writ or 
proceedings 1n the original cauſe. 


For the Plaintiff, it was contended, that the ob- 
ect of the firſt count was to recover damages for the 
Defendant's refuſal to refer the matters in diſpute. 
After ſuch agreement to refer the matters in diſ- 
pute, an expence incurred in proceeding, this, 
therefore, was the ground of the action, and the 
proceedings in the cauſe only inducement. 


ErxE Chief Juſtice. The Plaintiff, in his decla- 


ation, avers, that a cauſe was depending, which the 
parties agreed to refer. The exiſtence of the cauſe 


aſe there was no cauſe, there was no ground of 


eclaration, and muſt be proved, otherwiſe the 


Plaintiff can only recover on the count for work and 


The Plaintiff was not prepared with evidence to 
new the proceedings in the cauſe, and therefore 
ook a verdict for the work and labour only. 


Adair Serjeant and Eſpinaſſe for the Plaintiff. 


Cocket! Serjeant for the Defendant. 


F f 2 


orms the foundation of the Plaintiff's action, as in 


tion. It is therefore a material averment in the 
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OxLEY v. Youns & al. 


Under an agree- H I S -was an action Cn the cale, ON Aa ſpecial 


ment to accept 


a bill at the end agreement. 
of nine months, 


ſor goods to be ſhipped for abroad, it is not Py to give notice of the ſhipping, | 


Plea of the general iſſue. | 


2333 t 
The agreement, as it appeared in evidence, wa 
as follows : | 


Oxley, the Plaintiff, was a manufacturer at N. 
wich, and in the month of February 1793, he rl: 
ceived an order from Hiram of Gottingen, for: I 
quantity of goods to the amount of 260 /. Th 
letter from Biſtram contained a direction to him u þ 
draw on the Defendants for 130/., being one half n 
the amount of the goods to be furniſhed. 


On receipt of this letter, the Plaintiff wrote to tl: Wu; 
Defendants, deſiring their concurrence to his dra be 
ing on them for that ſum. The Defendants at fir 
declined, but afterwards, by a letter dated the 12! 
of February 1793, they wrote to Ox/.y, that having 
received a guarantee, they were ready to accept! 
bill to the amount required of 130ʃ1., the bill to be 
drawn, at the end of nine months from the date d 
the invoice of the goods, at three months date. 


The Plaintiff anſwered this letter, by accediu 


to the terms of it, aud accordingly, in the ſumme 
following 
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following, ſhipped the goods for Biſtram, to the 


amount of 260 J., and at the end of nine months 
drew a bill on the Defendants for 130/., which my 


refuſed to accept. 


The action was brought for breach of the agree- 
ment to accept. 


It was ſtated, and not denied, hs on the 6th of 
S-»tember the Defendants had written to Norwich a 
letter addreſſed to Oxliy, to know what, or if any, 
goods had been furniſhed. They received, at that 


time, no auſwer to it; and on the 10th of the ſame 
month they returned their guarantee. The reaſon of 


their not hearing was, that Oxley was then abroad at 
Gottmgen, and had left no perſon to conduct his 
buſineſs at Norwich; for on the 1ſt of October they 


received a letter from Oxley, dated at Gotlingen the 


21ſt of September preceding, informing them that 
the goods had been ſent. | 


The defence relied upon for the Defendants was, 


that they had received no notice of the ſhipping of 
the goods from Oxley, which, they contended, was - 


neceſſary; in conſequence of which they had given 
up the guarantee, on the faith of which they had 
been induced to undertake the acceptance of his 
bills. 


The counſel for the Plaintiff relied, that no no- 
tice was neceſſary of the time of the ſhipping of the 
goods, their agreement being to accept a bill to be 
drawn at the end of nine months; and that the 
Plaintiff had prematurely parted with his guarantee. 


Eye Chief Juſtice ſaid, that as to the point re- 


ſpecting notice he had no doubt. It made no part 
of 


« 6 ** * 
| 3 * 
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of the original contract that notice ſhould be given, 
and therefore he was of opinion that it was not ne- 
ceſſary. That as to the ſecond part, it was more 
difficult, as it appeared that they had written upon 
the 6th of Seprember, and on the 1oth, having re- 
ceived no anſwer, then returned their guarantee; 
that he was of opinion this was done too ſoon, and 
that the Defendants, therefore, were not diſcharged, 
though perhaps it might be otherwiſe, if the De. 


| fendants could ſhew any ſpecial damages from not 


Same day. 


An I. O. U. is 
adm ſſible evi- 
dence of à debt 
without a 
ſtamp. 


having bad notice. 
The Jury found a verdict for the Plaintiff. Da- 
mages 130/. 
Le Blanc Serjeant and Sellon ſor the Plaintiff. 
Adair Serjeant for the Defendant. 


— — - 
FISHER, Gent. v. LESLIE. 


HIS was an action of umꝑſit for money 


lent, with the common counts. 
Plea of the general iſſue, with notice of ſet off. 


To eſtabliſh part of the demand claimed by the 
Plaintiff, he produced a flip of paper ſigned by the 
Defendant, in the following words, I. O. U. eight 


guineas, and offered this evidence, as proof of 
ſo much money due by him to the Plaintiff. 


Adair Serjeant, for the Defendant, objected to 
its being received. He ſaid that it was offered, 
either as a promiſſory note or a receipt for money, 
for one or other of which it was intended to operate, 
and in either point of view required a ſtamp. 


It 


It 


if 


; 
Dn 
Ve 
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It was anſwered by Clayton Serjeant, for the 
Plaintiff, that it was not offered in evidence in 
either point of view, as ſtated by the Defendant's 
counſel ; but as evidence of an account ſtated and 
ſettled between the parties, and a balance due from 
one party to the other. He compared it to the 
caſe of an account ſettled in the books of parties, 
and a balance ſtruck, which had been always re- 
ceived as evidence pro 7anto, without any ſtamp. 
To corroborate what he contended for, he gave in 
evidence a draft by the Plaintiff on his banker, in 
favour of the Defendant, of the ſame date with the 
paper offered in evidence, and for the ſame ſum. 


The Chief Juſtice ſaid, that he was of opinion 
it was merely an acknowledgment of the debt, and 
neither a promiſſory note or a receipt ; and admit- 
ted it in evidence. 


The Jury found a verdict for the Defendant. 
Clayton Serjeant and Jachſen for the Plaintiff, 


Adair Serjeant for the Defendant. 
| 


D'IsRAELLI v. JowETT. | Saturday, 
| | bo December 13th. 


HIS was an action on a policy of inſurance, To prove the 
time of the ſail- 


to recover an average loſs on goods-ſhipped ing of a ſip 


on board the ſhip Nereid, from I. .eghorn to London, che log-book of 


rarranted to ſail with convoy. kr nr 


the fleet is evidence. 
The Plaintiff 1 that the ſhip failed from 
eghorn to St. Fiorenzo in Corfica, and from thence 


nder convoy of the Alcide man of war, to Gibraltar, 
where 


EF.” 
. 
C 4» 
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- 
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where ſhe arrived on the 4th of Auguf. On the 
12th, ſhe ſailed under convoy of the America for 
England; they were put back by contrary winds, 
and finally ſailed on the 16th. She parted with her 
convoy off Liſbon, and arrived ſafely in the port of 
London, where the loſs happened while ſhe was un- 
loading. | 


The captain, on his croſs-examination, admitted, 
that during his ſtay at Gibraltar he had taken | in a 
parcel of goat-ſkins and ſome wine. 


By his manifeſt, dated at Gibraltar, he had ſtated 
his failing to be on the 16th of Arg. 


Upon theſe facts the defence was grounded, 
which was, that the ſhip was warranted to fail with 
convoy; that the convoy failed on the 12th of 
Auguſt, whereas it appeared by the manifeſt, that 
the Nereid had not failed till the 16th. This inter- 
val, it was contended, was taken up in taking ina 
cargo'of goat-ſkins and wine; and that ſo the war 
ranty was not complied with. 


To prove the time of the ſailing of the convoy 
from Gibraltar, the counſel for the Defendant pro- 
duced the log-books of the America and the Alcid 
from the Admiralty, by one of the officers of the 
Admiralty, where they were lodged. 


Adair Serjeant objected to their admiſſibility. 


ERH Chief Juſtice ſaid, that he had ſome dift- 
culties as to the admiſſibility of this kind of evi- 
dence, and wiſhed that the opinion of the Court 
was taken on it. In the preſent caſe, there was a 
difference as to the two ſhips ; ; the Alcide was then 


lying 
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lying at Gibraltar, and was not part of the convoy; 
the entries, therefore, on her log- book, were only 
entries of the tranſactions on board that particular 


ſhip, and could not therefore be admitted in evi- 


dence. But his Lordſhip obſerved, that the caſe 
of the America was different. The captain of the 


Nereid had ſtated, that he had put himſelf, at Gib- 


raltar, under the convoy of the America. As the 


motions of the fleet were therefore to be directed 


by her, he was of opinion, that the log - book of 
the America was evidence; and his Lenin admit- 


ted it accordingly. 


Entries in it were alſo read as to other tranſactions 
of the fleet, while under convoy of the America. 


As to the defence, the Chief Juſtice obſerved, 


that he doubted whether, in caſe the Defendant 
had made out in evidence, as he ſtated it, it would 
have been ſufficient, as the ſhip had ultimately and 
effectively ſailed with convoy on the 16th Au- 


gut purſuant to the warranty; but as the captain 


had ſworn that he had actually failed with the con- 


voy on the 12th, and there was no evidence to con- 
tradict it, the point could not ariſe. 


The Jury found a verdict for the Plaintiff. 


Adair Serjeant, Mood, and Migley for the Plaintiff. 


dant. 


Le Blanc and Heywood Serjeants, for the Defen- | 
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M 5 
— + ny Ds Symons v. MincHwicn. 


* SSUMPSIT for goods ſold and delivered. 


man gives Cre | 
dit for goods at One part of the defence was, that the action 
the time of the 
— he cannot was brought before the time given for credit was 
On 
— expired. 


given expires. 


But if the e or if i fend fe, the e | 


for the debt immediately. 


In the courſe of the evidence, it appeared that 
the Plaintiff had ſold jewels to the Defendant to the 
amount of 500/., for ready money, as the Plaintiff 
aſſerted; but as a witneſs for the Defendant, proved 
on information from the Plaintiff himſelf, to be 
paid for the 1ſt, of November ſubſequent to the bill 
of ſale, before which time, namely, on the 22d of 
October, the action had been commenced. 


To rebut this defence, the Plaintiff proved, that 
almoſt immediately after the ſale, the Defendant 
had pawned the jewels with different pawn-brokers; 


and that ſuſpecting the Defendant not to be the 


perſon he repreſented himſelf, he had arreſted him 
before the time alluded to. 


Erzz Chief Juſtice. If the credit given was 


voluntary, ſubſequent to, and not making any part 


of the original contract, it certainly might at any 
time be retracted; but if it made part of the con- 
tract, it is ſo material a part of it, that if the action 
he brought within the time limited for credit, it 
cannot legally be ſupported, unleſs it was not a 
bona fide purchaſe at the time by the vendee. For 


if he meant to impoſe on or defraud the vendor of 
his 
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his goods, the defence will not avail. But thoſe 
are circumſtances for the conſideration of the Jury 
only; to whom he left it. 


The Jury (which was a ſpecial one) found a ver- 
dict for the Defendant. 


| | ; | | Mo . 
SIMPSON v. HILL. — 2 15th, 
E The merely 
HIS was an action of aſſault and falſe im- e 
priſonment. in charge to a 
| peace officer, 


where the officer never takes the perſon of the Defendane i into cuſtody, is not an impriſon- 
ment which will ſuppcrt an action, 


Plea of the general iſſue. 


The impriſonment complained of was, that the 
Defendant ſent for a conſtable, to whom he gave 
the Plain ff in charge; but the conſtable never 
touched the Plaintiff, or took her into cuſtody, or 
uſed any words expreſſing that ſhe was a priſoner ; 
| forthe Defendant, on ſeeing her frightened, ſaid to 
the conſtable, that he would not trouble him fur- 
ther at that time, and the conſtable departed. 


Bond Serjeant, for the Plaintiff, contended, that 
this was a coercion of the Plaintiff's liberty, by 
reaſon of the charge ; for that during that interval, 
ſhe could not go where ſhe pleaſed, and ſo was an 
impriſonment, which would ſupport the action. 


Eye Chief Juſtice. If the conſtable, in conſe- 
quence of the Defendant's charge, had for one mo- 
ment taken poſſeſſion of the Plaintiff's perſon, it 
would be, in point of law, an impriſonment ; as, 


for example, if he had tapped her on the ſhoulder, 
8 and 


any” TC. K A e OE — 
. 


— ” 
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and ſaid, © You are my prifoner ;”* or if ſhe had | 


ſubmitted herſelf into his cuſtody, ſuch would be 

an impriſonment ; but the merely giving her in 
charge, without any taking poſſeſſion of the per- 
ſon, where nothing more paſſes than merely the 
charge, is not, by law, a falſe impriſonment. 
And as, 1n the preſent inſtance, the conſtable did 
never take her into cuftody, and the Defendant 
withdrew his charge almoſt as ſoon as it was given, 
ſuch 1s not, by law, an impriſonment. 


The Jury found a verdi& for the Defendant. 
Bond Serjeant and Verner for the Plaintiff. 


Adair Serjeant and Cockell Serjeant for the De- 


fendant. 


ugſloy, KING v. SCRAPE. 
December 16th. 


ASE for money had and received. 
Plea of the general iſſue. 


Where a party 
inſurednumbers 
in the lottery 


with A., who 
reinſured them with the Defendant for his own ſecurity, in which he had a profit, ſuch party 
cannot maintain an action againſt the Defendant for money had and received. 


The action was brought to recover ſeveral ſums 

of money, ſtated to have been paid by the Plaintiff 

to the Defendant, for illegal inſurances in the lot- 
tery in the years 1793 and 1794. | 


A witneſs of the name of Felton, called by the 
Plaintiff, proved, that he, in the beginning of the 
lottery, contracted with the Defendant to inſure for 
each day of the drawing at a ſettled price of 


inſurance for each day; that he made inſur- 


ances with different perſons, on his own account, 


which 
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which he re-inſured with the Defendant, Eh to 
himſelf a certain profit per cent. 


He then proved, that King the Plaintiff, as well 
as other perſons, inſured the ſeveral numbers 


which he mentioned, with him (the witneſs), which 


he daily re- inſured with Scrape the Defendant; but 
added, that he never informed Scrape of the perſons 
whoſe numbers he had inſured. This tranſaction 


was in 1794. 


A witneſs, called alſo by the Plaintiff, proved 


that in 1793, King had inſured in that year with 


Krape, but that on the balance of the account, the 


Plaintiff was in Defendant's debt, the ſums paid by 
the Defendant having exceeded the money received 
as premiums. With this evidence they cloſed their 
caſe. 


Adair Serjeant. This is an action for money had 
and received. There is no evidence of any con- 


tract between the Plaintiff and the Defendant, upon 
which the action can be founded. The money was 
paid to the witneſs Felton, and the contract was with 
him. The Plaintiff ſnould therefore be nonſuited. 


For the Plaintiff was cited Clark v. Shee, Coup. 
197. and infiſted, that the action was maintainable, 
and the witneſs was to be deemed as agent to the 
Defendant. | 


Eyxe Chief Juſtice. The caſe cited does not 


come up to the preſent. There the Plaintiff's 
money was paid over to the Defendant by Plain- 
tiff's ſervant; the property paſſed directly from the 
Plaintiff to the Defendant, and he could follow it 
into the Defendant's poſſeſſion. But in the preſent 
caſe, the property is changed by the intervening 

contract 
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contract with Felton, and became veſted in him: 


there is therefore no contract with the Defendant in 
this action. 


Though there may be ſome doubt as to the ſitu- 
ation of the witneſs, whether he was not the agent 
of the Defendant, and the money paid to him for 
the Defendaat's uſe; yet as there is no direct evi- 
dence offered to ſupport it, it muſt be taken, from 
the evidence of Felton, to be otherwiſe, and the 
tranſaction to have been on his own account. 


As to the tranſaction in 1793, as it there ap- 
pears, that after payments and allowances on both 
ſides there was a balance in favour of the Plaintiff, 
he therefore can have no right to maintain an 
action for money had and received, as he had in 
fact received more money than he paid. 


The Plaintiff was non-ſuited. 
Bond Serjeant and Lawes for the Plaintiff. 


Adair Serjeant and Le Blanc Serjeant for the De- 
fendant. 


END OF MICHAELMAS TERM, 
36 GEORGE III. 
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BAILLIE & al'. v. Lord IN cHIQGUuIN. Saturday, 
February 13th. 


HIS was an action of ſumpſit, brought to A general ac 

7 > knowledgment 

recover the amount of a bill of exchange, Mpowlecgment 

dated the 3d day of February, in the year 1777,to take a de _ 
. . ma t ot the 

drawn by Sir Thomas Wallace Dunlop on the Defend- gature of limit. 


| f N ans. i 6h 
ant and Lord Cork, in favour of the Plaintiff, for acknowledge 


| ment applied to 
5071. 2 different debt 


from that for which the action is brought, proof of that ſhall lie on the Defendant. 
The Defendant pleaded the general iſſue, and 
the ſtatute of limitations; to which was the uſual 
replication. 


The bill, at the time of the action brought, was 


of near nineteen years ſtanding, which was relied 
| TN upon, 
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upon, Pa the Defendant's counſel, as affording the 
ſtrongeſt preſumption that the debt had been ſatiſ- 
fied, the Defendant having been at all times in a | 
ſituation to be ſued for it. | 


To ſupport a new promiſe within the fix years, 1 
the Plaintiffs relied, that the Defendant, having be- l 
come much involved, had afligned his eſtate to 
truſtees for payment of his debts; and in anſwer ti 
to an application for payment of this money, 1n the 


year 1792, had written the following letter to the 
Plaintiffs : 


< I received your letter, and beg leave to refer 
you to my truſtee, Mr. H. Wall of Paper- Buildings, 
on this complicated buſineſs. I ſhould be glad to 
be informed how you have ſettled it with Lord Cort. 
| I am, &c. Inchiquin.“ 


But they gave no evidence whatever of this truſt, 
dut relied merely on the letter. 


Garrow, for the Defendant, contended, /, That 


this letter, being in general terms, could not be 
applied to the debt in queſtion, which was necel- 


that the letter did not contain an acknowledgment, 


Lord KEN vo ruled, that where a debt was eſts- «] 
bliſhed againſt a Defendant, (as here it was, by prov ¶ 61, 
ing the hand-writing of the Defendant to the pill, the 
who relied on the ſtatute of limitations, if the Plaintiff 
gave any general evidence of acknowledgment, that ſertio 
it ſhould be taken to apply to the debt in queſtion. N nne 6 
and that it ſhould lie on the Defendant to explain I lo of 
the promiſe ſo made, and ſhew that it applied to 0 the 


ſome other demand. In the preſent caſe, a deman! 
wat 


HILARY TERM 36 GEORGE III. 424 


was eſtabliſhed ; and the bill being drawn on Lord 
Cork, and his name being mentioned in the letter, 
- fortified the conſtruction that this letter applied to 
the demand on the bill in queſtion. As to the 
letter, his Lordſhip thought that 1 it was an acknow- 


ledgment. 


The Defendant called no witneſs, 4 the Plain- 
tiff had a verdict. | 


Erftine and Adam for the Plaintiff. 
_ Garraw and Eſpinaſſe for the Defendant, 


— . —— - 
HERIOT v. STUART. Wedriſday, 
| | \ | February 17th. 


HE Plaintiff was proprietor of a newſpaper A paragraph in 
called the True Briton. The Defendant — Papers 
printer of another paper called The Oracle; and the ther with being 


vulgar or ſcur- 


action was brought for a libel inſerted 1 in the latter ritous, is nor 
actionable; but 


paper, concerning the tormer. aliter, where it 
aſſerts it to be 


low i in circulation, as addreſſed to perſons who are diſpoſed to advertiſe in it. 


The libel was 1n the following terms, in the form 
of a paragraph in the Oracle: 


« Tymes verſus True Briton, 


© In a morning paper of yeſterday was given the 
following character of the True Briton: that ©it was 
the moſt vulgar, ignorant, and ſcurrilous journal 
ever publiſhed in Creat Freiin.“ To the above al- 
ſertion we aſſent, and to this account we add, that 
the firſt proprietors abandoned it, and that it is the 
loweſt now in circulation; and we ſubmit the fact 


to the conſideration of advertiſers.” 


G 3 bl Erſine, 
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Erfkine, for the Plaintiff, admitted, that the firſt 


words, charging it with ſcurrility, &c. were not 
actionable ; but that the latter were, inaſmuch as 
they aſſected the ſale, and profits to be made by 
advertifing. | 


To which Lord KN VON aſſented. 


When the 7 1 2 8 , ae: 
. The declaration averrcc, that the Plaintiff was 


ry as _ the proprietor, editor, and publiſher of the neuwſ- 
of a newſpaper, ; | 

and another per- PAPCT called the Trac Briton, © 

jon proves that | | 

he was the ei- The Plaintiff proved that he was proprictor and 


tor, and ſo cal- 


lcd, ng the publiſher of the paper, and then called a witnels 
Anti Was * ; 

proprictor, and tO Prove that he was the editor. 

in fact reviſed | 


ma. — His evidence was, that Je, in fat, was, and was 
ir is a fatal ya» Called he editor of the paper, that is, the compiler 
Tc and manager, but that the Plaintiff attended at the 
office and reviſed the paper, ſrequently omitted or 
admitted paragraphs intended ſor publication, and, 
in fact, exerciſed an entire controul over the paper. 


AMingay objected, that the Plaintiff, having in his 


declaration averred that he was the editor of the 
newſpaper in queſtion, and the witneſs having prov- 
ed that in ſact he was the editor, the Plaintiff ſhould 
be noaſuned. 9 


For the Pluintiſi, it was anſwered, that the wit- 
neſs, though he called himſelf by that name, being 
underthe controul and direction of the Plaintiff, who 
was proved to be the proprietor of the paper, and 
by whom he was paid, that he ſhould be deemed 
the editor, not the witneſs, who, in ſact, was only 
acting in one department of the paper; and that on 
the principle of qu facit per alium facit per ſe, the 


Plaintiff only could be deemed the editor. 5 
or 


on re 
boun 
intim 
aſter\ 
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Lord KEN VON ſaid, that though the action was 


put that averment on the record, * that he was the 
editor,” yet having done ſo, he muſt prove it; that 
it appeared there were diſtin departments, one of 
which was that of editor, which department, the 
witneſs had proved, was filled by himſelf ; that as 
tothe relation between the witneſs and the Plaintiff, 
he muſt take the meaning of the term editor accord- 
ing to the acceptation uſed by themſelves, accord- 


and therefore muſt be nonſuited. 
Erſtine, Garrow, and Mcd for the Plaintiff. 


Mingay and Lowndes for the Defendant. 


In the next Term, Nied moved for a new trial, 
and to ſet aſide the nonſuit, firſt, on the ground of 
miſdirection, inaſmuch as the Plaintiff muſt be 
deemed the editor, the witneſs being only his ſer- 


Plaintiff. But upon this ground, the Court were 
unanimous with the Lord Chief Juſtice. The ſe— 
cond ground was, that diſtinct injuries being com- 
mitted againſt the Plaintiff, in his diſtinct rights of 
proprietor and publiſher, he ſhould have been al- 
lowed to have recovered for theſe. Lord KEN VON, 
ASHHURsT, and Gros Juſtices, were of opinion, 
that Plaintiffs ſhould not put unneceſſary averments 
on records; and if they did, that they ſhould be 


intimating ſome doubt, a rule was granted; but 
aſterwards a ftct proceſſus was entered by conſent. 


Gg 2 


maintainable, and though the Plaintiff need not have 


ing to which acceptation the Plaintiff was not editor, 


rant, and on the ſame grounds urged above for the 


bound to prove them. But Mr. Juſtice LawRexce 
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Dr | 
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AT GUILDHALL. 
_ | V 


r 
Afondey, VAUGHAN v. MARTIN. 
February I 5th. 
ro prove an ac IH IS was an action brought by the Plaintiff, 


of b k * 0 D 
mn a 1 as ſurviving aſſignee of Sellers and Bacon, 


ears back, an who were bankrupts, to recover the ſum of 113, 
old witneſs ſhall ; EE A 4 
be allowed tore- being the amount of two dividends paid by that 


cur to his de 


ſition made at eſtate, on account of Martin the Defendant. 
the time, to re- 
freſh his memory, and thereby aſcertain the date of ſuch act of bankruptcy. 


The caſe in evidence was, that before the bank. 
ruptcy of Sellers aud Bacon, conſiderable paper ac- 
commodation had taken place between them and the 
Defendant. At length, about the 20th of September 
1787, they came to a ſettlement, and agreed to de- 
ſtroy all paper then in hand, and that each ſhould 
pay their own acceptances. Tuo of theſe bills, 
for which Martin the Defendant had fo made him- 
ſelf liable, were not paid by him; the holder prov- 
ed them under the eſtate of Sc/lers and Bacon, and 
received two dividends, amounting to the ſum 
claimed of 113/., to recover which the preſeut 

action was brought. 


The commiſſion was ſued out in the year 1789, 
and to prove the act of bankruptcy a very old wit- 
neſs was called, who had proved it before the com- 
miſſioners on the opening of the commiſſion in that 
year. The date of the act of bankruptcy being Th 

material, comp 


* 
MOL Vs 
* 5 
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material, the witneſs could not preciſely recollect 
it. 1 

Mingay, for the Plaintiff, propoſed to read to the 
witneſs his depoſition made at the time, in order to 
refreſh his memory. 


Erſtine objected. 


Lord KEN VON ſaid, that he would take the de- 


poſition to be in the nature of a memorandum made 
at the time, which would be evidence to which the 
witneſs might recur to refreſh his memory; and 
that he therefore would allow the depoſition to be 
read to the witneſs, and him to be aſked if the mat- 
ters there ſiated were true. They contained an ac- 
count of the bankrupt's abſconding to avoid his cre- 
ditors, and the time when ; which his Lordſhip ruled 
to be ſuſhicient, on the witneſs's affirming that the 
facts were as there ſtated. 


The Plaintiff recovered. 
Mingay and Ruſſel for the Plaintiff. 
Erſkine for the Defendant. 


HopGEsS v. HopGgrs. 


February 25th, 


HIS was an action of ſſumpfit, brought by Where a wiſe 


is, by the ill- 


the Plaintiff, who was fon to the Defendant, e yl 


to recover a ſum of money for the board and main- 
tenance of his mother, the Defendant's wife. 


huſband, forced 


houſe, ſhe ſhall 
carry with her 


credit for neceſſarics, and the huſband be liable. 


The Plaintiff's caſe was, that ds wife had en 
compelled to leave her huſband the Defendant's 
houſe, 


——— nr ao 5 
—— — — — 
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houſe, in conſequence of groſs ill-treatment aud 
cruelty. 


Evidence was given to this effect; but it appear— 
ed, that ſhe had voluntarily left the Defendant's 
houſe, though it proceeded from apprehenſions of 
his ill- treatment and barbariiy. 


It was contended, for the Defendant, that though 


in caſe the huſband turns the wife out of doors, he 
ſends with her credit for neceſſaries, the rule of lay 
did not apply, where ſhe voluntarily quitted it. 


Lord KEN vox ſaid, that where a wife's ſituation 
in her huſband's houſe was rendered unſafe from his 
cruelty or ill-treatment, he ſhould rule it to be 
equivalent to a turning her out of the houſe, and 
that the huſband ſhould be liable for neceſſaries 
furniſhed to her under thoſe circumſtances. 


The parties compromiſed this action in Court. 
Erſaine and Laues for the Plaintiff. 
Alingay and Lambe for the Defendant. 


Same dar. | Woop v. Wain. 
In an action on 5 , | 
the caſe, for * HIS was a ſpecial action on the caſe, to re— 


giving a falſe 
1 cover damages from the Defendant, for har- 


character, it is 


not ſufficient to ing given a character of one Harris, that he was a 


charge the De- 
fendant with good and ſolvent man, and might be truſted; 


knowledge that 


the party re- conſequence of which the Plaintiff did give VR a 


commended was 
in bad circumſtances, that he (the Defendant) had himſelf arreſted him, and the Defenda!! 


may go into evidence to explain the circuniſtanccs. 


conſiderable 


[ i, * 
* Ez 


tn wy as eas 
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conſiderable quantity of goods on credit, the De- 
fendant at the ſame time knowing that he was 1n- 
ſolvent and in bad circumſtances ; by reaſon of 
which (Harris having abſconded) the Plaintiff loſt 


the price of the ode. 


It was proved, that on the 15th of Oder 17951 
Harris came to the Plaintiff's ſſiop to buy goods, 


and referred the Plaintiff to the Defendant. On 


application to him, the Defendant informed the 
Plaint: F that Harris had done much buſineſs with 
him, and was their doing buſineſs with him, and 
was a good man. | 


Harris afterwards coated; 


The Plaintiff further gave in evidence, that on the 
4th of September preceding, the Defendant had him- 
ſelf arreſted Harris for a debt then due to him and 
his partner, and relied on this as ſufficient evidence 
of knowledge of Harris's circumſtances being then 
embarraſſed, and that of courſe a character of ſol- 
rency afterwards given was knowingly a falſe one. 


For the Defendant, it was relied, that though the 
fact was true, he was at liberty to explain it, which 
he did, by ſtating, that having heard, by accident, 
that Harris had been ſeen in company with ſome 


perſons who had been taken up as ſwindlers, he 


and his partner had, without any enquiry or deli— 
beration, immediately arreſted him; but that the 


circumitance was afterwards explained by a Mr. 


Parrels, who had offered to become ſecurity ; and 
that the whole of the debt then due to them was 
diſcharged by Harris himſelf, and they ſtill conti- 
ned to deal with him on credit, and: that in U act 
Harris had abſconded in their debt. 

It 


443 


mmm oo er — — — 
- 


— "RO CASES AT NISI PRIUS, 


It was contended that all this tranſaction ſhould 
have been diſcloſed to the Plaintiff, from whence 
he might have drawn his own concluſions. 


Lord Kenyon, in ſumming up, told the Jury, 


that as to this part of the caſe, he was of opinion, 


that nothing was imputable to the Defendant; 
that though the fact of the arreſt was a ſuſpicious 
one, yet where a party arreſts his debtor, who is 
a trader, under a miſconception, from a ſuſpicion 


which 1s afterwards done away, he might ſafely 


withhold the account of that fact. His Lordſhip 
afterwards added, that perhaps he was bound to 
withhold it, as the imputation might be injurious 
to his credit. 

Some other circumſtances having appeared in 
evidence, which brought the fact of knowledge of 
Harris's circumſtances being embarraſſed at the 
time of the character given of his ſolvency, more 
home to the i laintiff, the Jury found a verdict for 

the Plaintiff. 

Gibbs and Marryatt for the Plaintiff 


Erftine and Garrow for the Defendant. 


Vide C:xvan v. Simpſon, ante 290. Paiſley v. Free: 


man, 3 Term Rep. 51. Scott v. Lara, Peake's Caſes 


N. * 226. 
Eaturdax, | 5 2” | 
Ws work: Ron v. PARR. 
Where a thip's ASE on a policy of inſurance on the ſhip 


bottom has, du- 


rin; the voyage & Zumbce, from St. Bartholomew to the river 
nfured, been Gomproon On the coaſt of Mica, and from thence to 


taken bv the 


worm, in con- the Fe Iudies, during her ſtay. There was a me- 
ſequence of | 
which the is incapable of procecding on her voyage, and is condemned, this is not a loſs by 


perils of the ſca, within the meaning of the policy. 


morandum, 
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morandum, * to be free from average, under ten 
per cent. for loſs in boats, and from five per cent. for 
loſs from inſurrection. 


The ſhip failed from St. Bartholomew on the 1ſt 
of September 1792, arrived ſafe on the coaſt of 


Africa, and began to trade. In the month of Sep- 
tember following, there was an inſurrection of the 


flaves on board the ſhip. They had then forty-nine 
on board, and ſeven were killed, and one died by 
| accident in conſequence of a fall. 


After this, being about to return, it was found 


that the worm had taken her bottom, and had de- 
ſtroyed it ſo effectually, that the ſhip could barely 
get to Cape Coaft, where ſhe was condemned as ir- 
reparable. | 


Upon theſe facts two points aroſe in the caſe, 1/f, 
Whether this was a total loſs ariſing from the perils 
of the ſea; or, 2dly, A partial loſs above five per 
cent, for which the Plaintiff was entitled to re- 
cover. | 


Gibbs, for the Plaintiff, contended, that the de- 
ſtruction of the ſhip's bottom from the worms hav- 
ing ariſen in the courſe of her voyage, was a peril 
of the ſea. If the ſhip had ſtruck againſt a rock 
under water, and her bottom been deſtroyed, that 
would have becu clearly within the policy ; there it 
proceeded from an inanimate ſubſtance ſtriking 
againſt the ſhip's bottom. The preſent caſe was 
that of au auimateg ſubſtance moving to deſtroy it. 


Erſkine, contra, inſiſted it could not come under 
that deſcription of loſs, as not ariſing from any 


peril of the ſea. 5 
| Lord 
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Lord Kinyox ſaid, that it appeared to him 3 
queſtion of fact rather than of law, ſuch as the 
Jury were competent to decide on, from the opi- 
nion on the ſubject adopted by the underwriters and 


merchants. 


The Jury (which was a ſpecial one) found, that 
this was not a loſs within the term of perils of the 
ſea in policies of inſurance, and of courſe that the 
Plaintiff could not recover for a total loſs. 


Jn the caſe of2n Tt then became a queſtion, as to the partial loſs 
inſurance upon 


faves, fre from the inſurrection, which it was neceſſary ſhould 


from an average . p 3 
loſs under = exceed fave per Ccnt. in order to ge the Plaintiff a 


Team infürrcr- title to recover. If the calculation was taken at the 


from inſurrec- : . 
ke place time when the loſs happened by the inſurrection, 
from iufurrec- yvhen the flaves were killed, then above five per 


tion, the loſs - . : 
muſt be calcu- cent. was the loſs; but if at the time of the con- 


lated in 1 ; . — x 
— te the demnation of the ſhip at Cap? Ca, at which 


— *>qgoody time the whole cargo was ſold, it would be under 


not when the | five per cent. 


whole cargo 


8 88 Upon this point alſo the opinion of the Jury was 


taken. Mr. Faux, an eminent underwriter, having 
been examined as to both points, they found, that 
the time at which the calculation was to be made 
was at the time when the loſs happened, at which 
time the proportion of the loſs to the cargo then 
on board vas to regulate the loſs. 

Lord Kenyon expreſſed his aſſent to the finding 
of the Jury on both points. 


The Plaintiff had a verdi for an average lolz. 
Gibbs, Smith, and Park for the Plaintiff. 


ErRine and Garriw for the Defendant. 
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FyPDPTL v. CLARE & al. 


* SSUMPSIT- for money had and received. 
4 + Plea of the general iſſue. 
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Same day. 


If a party diſ- 
counts bills © 
with a banker, 
and receives, in 


rar? of the o 15 cant, other bills, but not indorſed by the banker, which bills turn out to be 


bad, the benker fs net liable. 


The e were truſtees of the inſolvent 
eſtate of Hurlock, Anderton, and Jones, bankers at 


Bath, and the action was brought to recover from 


them a ſum of 4300. as paid to theſe bankers un- 


der a miſtake, and under the following circum- 
ſtances. 


Thonias Tydell, the Plaintiff, had been partner 
with his brother Richard Tydell, but the partnerſhip 
had been long diſſolved, when Richard Fydell, upon 
his own account, but in the partnerſhip name, drew 
certain promiſſory notes to the amount of Sooo J., 
which he diſcounted with the bankers. He died in 
March 1794. After his death, the Plaintiff, though 
not bound by law to do fo, paid the 8000/7., the 
amount of the notes. 


At the time when the Plaintiff paid the 8000 “., 
he ſuppoſed that his brother had received the whole 
amount of the notes in money from the bankers; 
whereas, in fact, it appeared that they had only 
given him other notes and bills in lieu of them, 
but which they had not indorſed, aud of which bills 
43007. turned out bad; and the preſent action 
was brought to recover that ſum, as paid under a 
miſtake. 


On the caſe being opened, Lord KEN VON aſked 
if the Defendants, the truſtees, had made a final 


dividend 
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dividend of the inſolvent eſtate; as in that caſe, he 


ſaid, he would not allow the dividends to be dif. 


turbed, or the truſtees to be charged out of theia 


own eſtate. 

It was anſwered, that ſufficient had been reſerved 
to anſwer the event of the preſent action. Upon 
which the cauſe proceeded. 

The Plaintiff proved, by one of the bankers, 
whom they called, the fact of Richard FydelPs hav- 
ing diſcounted the notes wich them, and the deli- 
very of the bills and notes in queſtion ; but it ap- 
peared that they were delivered to Richard Fydell, 
without any indorſement by the bank. 


| Being aſked why they were not indorſed ? the 
witneſs ſaid it was not their practice to indorſe bills 


ſo given ; and no other reaſon was —_ why they 
were not indorſed. 
Lord Kexnyow now ſaid, that he muſt take the 


caſe as if Richard Fydell was the Plaintiff. If, in 


the diſcount of the notes, he took the bills and 
notes in queſtion, he muſt be bound by it: the 
bankers parted with them, ſuppoſing them to be 
good, and he took them under the ſame impreſſion. 
Having taken them without indorſement, he has 
taken the riſque on himſelf. They were the 


holders of the bills, and by not indorſing them, have 
refuſed to pledge their credit to their validity; and 
Richard Fydell muſt be taken to have received them 


on their own credit only. His Lordſhip concluded 
with obſerving, therefore, that the action could not 
be ſupported. 

The counſel for the Defendant then contended, 
that the preſent caſe was not diſtinguiſhable from 


that of Fenn v. Harriſon, 3 Term Rep. 757., on which 
* 
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an action for money had and received was adjudged 
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to lie againſt the Defendant; though there the bill 


had been indorſed without any authority from him 
when it was diſcounted. | 


Lord Kenyon faid, that the caſe of Fenn v. 


Harriſon did not apply: there the party had been 
held liable, on the footing of the indorſement hav- 


ing been made by a clerk, who was his agent; but 


here there was no indorſement at all. 


The Plaintiff was nonſuited. 

Erſkine, Marryatt, aud Abbott for the Plaintiff. 
Gibbs and Praed for the Defendant. 
Vide 4 Term Rep. 177. 


BuLMAN v. BIRKETT. 


SSUMPSIT for goods ſold and delivered. 
Plea of the general iſſue, and a ſet-off. 


Same day. | 


In an action 


againſt an at- 


torney, to f 
which he gives 


notice of ſet off 'of his bill for buſineſs done for the Plaintiff, he muſt deliver a bill ſigned, but 


it need not be delivered a month under the ſtatute, < 


The action was brought to recover the amount of 
a tailor's bill. The ſet- off was, for buſineſs done 
for the Plaintiff, as an attorney. 


It became a queſtion, whether the party was 


bound to deliver a bill, under ſtat. 2 Ged. 2. in the 


ſame manner as if he had been Plaintiff in the 


action. 


Per Lord Kenyon. The rule is, that when an 
attorney means to avail himſelf of his bill for buſi- 
neſs done, and to give it in evidence, he muſt de- 

7 liver 
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liver in a bill ſigned to the Plaintiff; but it is not 
neceſſary that a month's time ſhould intervene be- 
tween the delivery and the action. 


The cauſe was referred. 
Mingay and Eſpinaſſe for the Plaintiff. 


Garraw for the Defendant. 


S 


D STURDY v. Ross. 

hr oficer en AS E for money had 2nd received. 
. hi = * 

ſends in his re Plea of the general iſſue. 


ſignation to the 
agent of the 
regiment for t 
chaſe · moncy. 


he ſale of his commiſſion, the agent muſt take care to ſecure to him the pur- 


The action was brought by the Plaintiff, who had 

been an Enſigu in the 54th regiment of foot, to re- 
cover from the Defendant, who was agent to the 
regiment, the ſum of 400/7. and intereſt, being the 

amount of the ſale of his commiſſion, on quitting 


the regiment. 


For the Plaintiff, it was proved, that being ab- 
ſent in America, doing duty with the regiment, he 
had tranſmitted to the Defendant, as agent of the 
regiment, his refiguation. 


It was proved, on the other fide, that this reſig- 
nation is delivered to the colonel of the regiment, 


who accepts it, and ſends in with it to the War, office 


a recommendation of the ſucceſſor; but it was in 


evidence, that no commiſhon is made out ſor the 


ſucceſſor, without a certificate that the money is 


lodged for the purpoſe of the purchaſe. f 
The 
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The money had, in fact, been paid to one Cuth- 
bert, who had been in the ſervice of the Defendant, 
and who, the Plaintiff contended, was ſo at the 
time of the money paid ; but the Defendant relied, 
that after the reſignation was handed over by him 
to the colonel, his reſponſibility was at an end; 
and in the preſent inſtance, Cuthbert having been 
the private agent of the colonel, it was further 
relied, that the money had been paid to him in that 
capacity; ſo that if any perſon was liable, it was 
the colonel. | 


Cuthbert had died inſolvent. 


An army agent alſo gave in evidence, that when 


he ſold a commiſſion, he ſecured the purchaſe- 
money, unleſs where the parties ſettled it among 
themſelves; and that he had never received the re- 


ſignation of any commiſſion which another perſon 


had ſold. 


Lord Kenyon ruled, that where the officer was 


abſent on foreign ſervice, it was the duty of the 


agent, when the reſignation was ſent in to him, to 
take care that the purchaſe-money was properly ſe- 
cured to him, as otherwiſe the ſituation of officers 
abroad would be ſubjected to much riſque and in- 
convenience; that in the preſent inſtance, the De- 


tendant muſt be conſidered as adopting the acts of 


Cuthbert, and be thereſore liable for money received 
by him in that capacity. | 


The Jury ſound a verdict for the Plaintiff for the 
od ſum and intereſt. 

Mingay and for the Plaintiff. | 

Erſkine, Gibbs, and Park for the Deſendant. 
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December 21ſt. | Cor so & al. v. SELBY. 

— 7 | SSUMPSIT for goods fold and delivered, 
partner, if the work, and labour, with the common counts. 
Plaintiff givesin 


2 particular of his demand, and the Defendant pleads partnerſhip in abatement, if the Deſend. 


ant proves any of the items to have been furniſhed on the partnerſhip account, he ſhall be en- 
titled to a verdict. 
Plea in abatement, that the ſeveral promiſes and 


undertakings, and each of them, were made by the 
Defendant and one Francis Towns jointly, and not 


by the Defendant ouly. 


Replication, that they were ſole and not jointly 


made ; upon which iſſue was joined. 


The action was brought by the Plaintiffs, as 
afignees of Hunter a bankrupt, to recover a ſum of 
money due to the bankrupt for freight, ſome pipes 
of wine, aud other leſſer articles; and the queſtion 
was, whether they had been furniſhed on the credit 
of the Defendant only, or on account of the part- 
nerſhip of Selby and Towns. 


In the courſe of the cauſe, the Plaintiff's attorney 
had been called upon for a particular of the Plain- 
tiff's demand. They had given in this particular, 
amounting to 1699/. 135. 6d., but in which there 
was a ſum of 1557/. 15. 5d. clearly furniſhed to the 
partnerſhip of Selby and Towns, and ſo admitted to 
be at the trial. 

Garrow, for the Defendant, inſiſted, that the 
Defendant was to regulate his defence by the Plain- 
tiff's demand; if any part was on a partnerſhip ac- 
count, to that the defence muſt be, that it was 


ſo 
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ſo furniſhed, and not on account of the Defendant 
Selby; that he was therefore juſtified by the particu- 
lar, in the plea he had pleaded, and entitled to a 
non-ſuit, the Plaintiff. having failed in eſtabliſhing _ 
that part of his demand. 

Erſkine, for the Plaintiff, contended, that where a 
particular was given in under a Judge's order, the 
party was not bound to prove every item of it; it 
would therefore be ſufficient for him to eſtabliſh any 
of the items to be furniſhed on the credit of Selby 
the Defendant, alone. | 


Lord KexnyoN ruled, that the Plaintiffs were 
bound by the particular they had given in; and 
one of the articles being clearly on the partnerſhip 
account, the Defendant was well warranted in the 


plea he had pleaded ; and ſo directed the Plaintiff 
to be nonſuited. 


Erſtine and Alderſon for the Plaintiff. 
Garrew and Gibbs for the Defendant. 


In the next Term, the Plaintiff applied for a rule 
toſhew cauſe why the nonſuit ſhould not be ſet 
aide, and a new trial granted ; but the Court con- 
curred with the Lord Chief E and refuſed 


the rule. 


END OF HILARY TERM 
IN THE KING'S BENCH. 


Hh 
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— « oi * 
'J TJ Pang de ©z _—— 3 = 2 { 
IN THE COMMON PLEAS. 
SITTINGS AFTER HILARY TERM. | 
Saturday, | pe 5 0 t 
_—_ WinBLED v Mat MBERG | : 
The articles of NA SE for ſeamen's Wages. | 2 
a foreign ſhip 
made abroad, 1 
. Plea of non-aſſumpfit. 
wages of the ſailors, &c. even where the ſailor had been hired in London, and which articles E 
are lodged with the conſul in London, may be given in evidence ot the agreement for the hiring 
and wages to the ſailor, without being ſtamped. EE: . tl 
K 


it contained the ſhip's articles, with the names ol 


The action was brought by the Plaintiff, who was 
a Swediſh ſailor, againit the Defendant, the captain, 
to recover wages claimed by him at the rate of 355, 
per month. 


The Plaintiff and Defendant were Swedes, and 
the veſſel a Sediſb veſſel. 


The defence relied upon was, an agreement for 
the wages at four dollars only per month, made before 
the ſhip ſailed; which agreemeut was. lodged with 
the Swediſh conſul, whom the Defendant called as a 
witneſs. of 


He produced a paper, made originally in Sweden: 


the ſeamen on board, and the wages they were to 
receive. It alſo contained an account of any change 
that took place in the crew, ſuch as, if any of them 
had deſerted—thoſe who had been hired ia their ſteal 
in the courſe of the voyage, Among others, the 
Plaintiff had been hired in London on the 1ſt of I tiff 


June 1795, his name was there found entered, MW With 
| and 
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and the entry of the wages he was to receive was 
four dollars per month. 


By the regulations of the court of Sweden, this 
paper is lodged in the conſul's hands in London. 


Bond Serjeant, for the Plaintiff, contended, that 
this paper ſhould not be given in evidence, as it 
was offered in proof of an agreement for an hiring 
at a certain rate, and was not ſtamped. 


ExRE Chief Juſtice over-ruled the objection. 
His Lordſhip ſaid, it was not an agreement between | 
the parties, but a regulation made by the court of 
Sweden for public purpoſes, and evidenced by their 
conſul. He therefore admitted it, and the Defend- 
ant had a verdict. 


Bond Serjeant and Henderſon for the Plaintiff. 
Le Blanc for the Defendant. 


Menday, 
GOTLIEB v. DANVERS. | . 


Als was an action on the caſe, for work and 
Where a notice 
labour, in erecting a crane on the Defend- has been given 
By” to a party to 
ant's premiſes, who was a warehouſeman, of a par- produce an in- 
F | . ſtrument, of 
ticular and unuſual conſtruction; and the action „hich, at che 
was brought to recover the price, &æc. game time, ano- 


her Copy was 
made, it may be given in evidence without notice to produce that in the other party's poſſeſſion, 


The defence relied upon by the Defendant was, 
that the crane had not anſwered the purpoſes repre- 
ſented by the Plaintiff that it would; that the 
Defendant had therefore given notice to the Plain- 
tiff to that effect, and required him to take it down 
within a month, or he ſhould get others to do it, 

1 of and 
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and he from thence relied that he was not bound to 
pay for 1t. 


The Defendant called a witneſs, who produced x 
written notice to that effect, which had been ſerved 
on the Plaintiff; but no notice had been given to 

the Plaintiff to produce that ſerved upon him. 


Cockell Serjeant objected to this being admitted, 
as offering the evidence of a copy, where there had 
been no notice to produce the original. 


Ey RE Chief Juſtice ſaid, that this was not a copy; 
that where two copies are made of any inſtrument 
or notice at the ſame time, both were to be deemed 
originals, and in ſuch caſe, the one remaining in 
the Defendant's hands was itſe!# an original, and 
might be given in evidence without notice to pro- 
5 duce the other. 


The Plaintiff had a verdict. 
Cockell Serjeant and Gurney for the Plaintiff. 
Le Blanc Serjeant and Wigley for the Defendant, 


a CURRY v. WALTER. 


A barriſter can- HIS was an action on the caſe, for a libel. 
nt be called as r lib 
* Ihe libel for which the action was brought 


__ ek vas yas an account publiſhed in the newſpaper called 
1 the Times, of which the Defendant was the pro- 
prietor, of an application made to the Court of 
King's Bench by Mr. Erſkine, for an information 
8 againſt the Defendant for miſconduct as a magiſtrate. 


Mr. 


in 
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Mr. Z-ine was ſubpceenaed to prove that ſuch a 
motiou had been made, and that he had in fact 
ſtated, on that application, what the neuſpaper had 
reporteu nim to have ſaid. 


Upon Mr. Hes coming into court, Exxx 
Chief Jaitice 1414, he was of opinion that a barriſter 
ſhontd not be called as a witneſs to prove ſuch a 
cicevialtance, but that the party ſhould prove it by 
other 142465 97 by other witneſſes who were pre- 
ſent at the time of the inotion ; but that it ſhould 
be at the „pon of the counſel whether he would 

give his teſtininy or not. 


Mr. Erſtine ſaid he would not volunteer the giv- 
ing of evidence on ſuch an occaſion, and retired. 


An objection being taken whether the action was 
maintainable, 


ExRE Chief juſtice held, that a bond de report of , 8 
what paſſed in a court of juſtice was not actionable, 9 _ 
but that he would hold the Defendant to very ſtrict courr is not a 

libel. 
proof, that the report, as publiſhed, contained pre- 
ciſely the ſubſtance of that delivered in court, as 
otherwiſe the pretended report might be made the 


vehicle of ſlander. 


The Defendant did give that . and had 
a verdict, LE 


END OF HILARY TERM. 


EK ES 
ARGUED AND RULED 
AT NISI PRIUS, 
ON THE 
OXFORD CIRCUIT, 


SUMMER AS 8 I 2 E 8, 1595 *. 


WORCESTER, 
CORAM THOMSON BARON, 


2 


WALKER v. BROADSTOCK. 


„ HIS was a feigned iſſue, to try a preſcriptive 
claims com- right of common claimed by the Plaintiff, on 


mon pur 


cauſe & vicinage, Corſe Lawn, in the pariſh of Corſe in the county of 


to a meſſuage, Worce ſter, as appurtenant to a meſſuage ſituate inthe 


declaration of 2 pariſh of Stanton in the county of Glouceſter, which 


former tenant of 


the ſame mr pariſhes are alſo in different manors. 
age, as to ſuch 
right is admiſſible, even though ſuch tenant be living. 


— 


I am indebred for the following Caſes from the Oxford Cir- 

Cuit to the obliging communication of Mr. Ferwis. At the conclu- 
ſion of this volume, I cannot, at the ſame time, omit the oppor- 
tunity of making a fimilar acknowledgment to Mr. Barrow, to 
whoſe accuracy in taking notes, and attention to * point ruled 
in my ablence, am under many obligations. 15 

fy 


th 


da 
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The claim was pur cauſe de vicinage, and the 
Plaintiff made a ſtrong caſe of conſtant and uninter- 
rupted uſage. _ E | 

The Defendants proved that one Clark, who had 


been occupier of the Plaintiff's meſſuage forty years 
ago, but who was now dead, had, in his lifetime 


acknowledged that his cattle had been impounded 


on Corje Laon, and it was allowed to be evidence 
of the fact. (Vide Davis v. Pierce & al. 2 Term 
Rip. 53.) They allo offered evidence that one 
Halter, (not the Plaintiff,) who had been occupier 
of the Plaintiff's meſſuage, who was now living, 
and had no intereſt in the cauſe, had, during the 
time of his enjoyment of the Plaintiff's meſſuage, 


declared his opinion, that he had no ſuch right of 


common appurtenant to the meſſuage. And on its 
being objected that this Walker himſelf ſhould have 
been produced, and that this was but hearſay evi- 
dence, it was anſwered, that it was not evidence 


of the fact, but of the opinion of the tenant, and 


that of ſuch opinion it was the beſt evidence ; and 
that the declarations of occupiers are evidence 
againſt their own rights. 


Upon theſe grounds the learned Judge admitted 
the evidence, and the Plaintiff had a verdict. 


Miles, Bragge, and Wizley for the Plaintiff. 


dant. 


- 
. —— Se nee i en EEE ee - 
—_ - 


Plumer, Dauncey, and Dovodeſvell for the Defen- 
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— 


AT STAFFORD, SAME As SIZ Es, 
CORAM LORD KENYON. 


— 


Dok ex. dem. Col cLouGH v. MulLLINER. 


Fncroxchment® LEJ EC TME NI by landlord, after the expi- | 


by the tenant on 


the waſte do ratioa of a leaſe, againſt his tenant, for the 
not belong to 


the landlord. recovery of a garden which the tenant had gained, 


during his tenantcy by encroachment. 


Lord KxN VON revolted at the idea that the te- 
nant could make the landlord a treſpaſſer, which, 


he ſaid, would unavoidably be the caſe, if the 


landlord could recover in this ejectment. His 
Lordſhip laid it down as clear law, that if a tenant 
incloſe part of a waſte, and is in poſſeſſion thereof 
ſo long as to acquire a poſſeſſory right to it, ſuch 
incloſure does not belong to the landlord ; but if 
the tenant has acknowledged that he held ſuch in- 
cloſed part of his landlord, this would make a dif- 
ference ; and he refuſed to ſave the point. 


Leyceſter for the Plaintiff 


Plumer for the Defendant 


a 
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AT SHREWSBURY, SAME ASSIZES, 
CORAM THOMSON BARON. 


— — — 


Dog ex dem. a v. Davies. 
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9 JE CTMEN T for two pieces of hid; part ae 


of a common in the county of Sa/sp, which 
had been incloſed by the Defendant, and another, 


who occupied a farm of the Plaintiffs, contiguous 


to the common on which the encroachment had 
been made. 


The caſe ſtated on the part of the Plaintiff, was 
that in the year 1721, a Mr. Vaughan let Challnor's 
farm to Richard Davies for ninety-nine years, if 
three perſons ſhould ſo long live, the laſt of whom 
died twelve months ago. Soon after the making 
of the leaſe, the tenant then in poſſeſſion took a 
patch of land belonging to the common, immedi- 
ately contiguous to the farm. It appeared that 
there was no communication between the farms 
and the incloſure, but the gate from the incloſure 
led from the waſte. It alſo appeared, that about 
forty years ago the then tenant made another en- 


croachment on the common, by incloſing another 


piece of land adjoining the firſt encroachment, but 
not communicating with the farm. 


The ejectment was brought (the leaſe being now 
expired) for the recovery of theſe encroachments, 
which the tenant had not given up with the reſt of 
the farm; and i 1t was contended, on the part of the 


leflor 
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leſſor of the Plaintiff, that the encroachments muſt 
be taken to have been made for his benefit. 


It was contended on the part of the Plaintiff, 
that it was clear law, that if the encroached land 
had been laid to the farm, then it muſt be taken to 
have been for the benefit of the landlord ; which 
was acceded to by the Defendant's counſel, under 
this limitation, if the landlord had ſhewed his aſſent 
to ſuch treſpaſs, as in the caſe of a leaſe from year 
to year. 


The learned Judge intimated a ſtrong opinion 
againſt the Plaintiff in this caſe ; but Mr. Leyc-ſter 
mentioning that it had been admitted in a caſe be- 
fore Perryn Baron, at Hereford, wherein Mr. Bower 


and Mr. Plumer had been counſel, that encroach- 


ments by tenants were for the benefit of their land- 
lords; and that the ſame doctrine had been recog- 
nized by Heath and Buller Juſtices, upon this circuit, 
his Lordſhip out of deference to ſuch high autho- 
rities, declined to nonſuit the Plaintiff, which he 
otherwiſe would have done, and the Plaintiff ob- 


tained a verdict. 


See the caſe of Doe cx dem. Coley v. Mulliner, 
ante. 


Plumer and Leyceſter for the Plaintiff. 
Milles and 


for the Defendant. 
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— 


AT HEREFORD, SAME A8 81Zz Es, 
CORAM LORD KENYON. 


Coor xx V. Bac 


ASE ona promiſſory note for 10 J., by in- 
dorſee againſt drawer. 


Plea of the general iſſue. 


Laurence the payee was called, and, upon ob- 
jection, admitted to be a good witneſs. He proved 
that 5 J. had been paid before indorſement, but that 
the Plaintiff had no notice of ſuch payment; and 
as to the other 5/., he ſaid it was paid to a perſon 
authorized by the Plaintiff to receive it. 


Lord KEN VON held, that the firſt payment being 
without notice, the Plaintiff was entitled to recover 
5/.; upon which a queſtion aroſe, whether his 
Lordſhip was bound to certify, under the Welſb Ju- 
dicature AR, 13 Ges. 3., which he ſeemed unwill- 
ing to do. However, his Lordſhip afterwards de- 


clared, that upon looking into the act, he found he 


had no diſcretion in the caſe, and accordingly cer- 


tified. 
Vide Evans v. Jones, 6 Term Rep. 500. 
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| A. 
Ab ſtract. 


N abſtract ought to contain 
every incumbrance whatever 
affecting an eſtate upon which 
any ſecurity is about to be placed. 
Richards v. Barton. Page 269 


Action. 


Vide Aſſumpſit, Pleading, No. 5. 
and Sale, No. 7. 


Adminiſtrator. | 
Vide Executor. | 
Afidavit. 


Where one party in a cauſe offers 
to the other ſide to ſettle it, if a 
witneſs in the cauſe will make 
affidavit of certain facts in diſ- 
pute, and ſuch affidavit is made, 

it ſhall bind the party, nor ſhall 
he be admitted to diſpute the 
queſtion by a trial. Lhyd v. 

 Willan. | 178 


3 Agent. 


1. The principal is bound by all acts 


of a general agent —aliter of a 
ſpecial one as far only as he acts 
within his power. E 
1 v. Henſley. Page 111 
2. A letter written by an agent or 
broker by whom a contract has 
| been made for the ſale of goods, 
is not evidence where ſuch agent 
or broker can be called as a wit- 
neſs. Magſters v. Abrahams. 37 5 
3. If an officer in the army on fo- 
reign ſervice, ſends in his reſigna- 
tion to the agent of the regiment, 
for the ſale of his commiſſion, the 
agent muſt take care to ſecure to 
him the purchaſe-money. Sturdy 


v. Roſs. 450 
Vide Deceit, No. 1. and Frauds, 
No. 1. p 
Agreement. 8 


I. An agreement beginning “ I 
A. B. agree, &c.” in the party's 
own hand-writing, is a ſufficient 
ſigning within the ſtatute of 
frauds, Knight v. Crockford. 190 


Where 


India 


* 


2. Where an agreement is to be per- 
formed by à certain day, if the 
parti the time by con- 


parties 
ſent, performance on the enlarg- 


ed day may be given in evidence 
under a declaration on the agree - 
ment as it ſtood at firſt. Tire 
v. Rate. Page 53 
3. An agreement entered into abroad 
need not be ſtamped in order to 
be given in evidence in England. 
Aimenes v. Jaques. 310 
4. Where a creditor agrees to take 
his debt, part in hand, and part by 

a ſecurity at a future day, but 
which ſecurity is given on a 
wrong ſtamp, if he has taken the 
money to be paid in hand, he can- 
not bring an action for the remain- 


der until the whole time to be 


wears v. Wells. 317 


5. Where a plaintiff declares on a| 


| ſpecial agreement, and the defend- 
ant pays. money generally into 
Court, it ſuperſedes the neceſſity 
of proving the agreement. Guillod 

v. Neck. - 47 
6.An agreement between merchants, 
that one ſhall take a ſhare in the 


outfit of a ſhip and adventure, is 


| Ha by the ſecurity is expired. 


| 
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| | 


Annuity. 


Where an annuity has become void 
for a defect in the memorial, the 
22 cannot maintain an action 

money had and received, unleſs 

the annuity has been ſet aſide 
by act of the Court, or the gran- 
tor has refuſed to execute the 
ſecurities, or to pay the annuity. 
Weddell v. Lynam, and others, 
Page 300 

Vide Indiftment, No. 1; V 
ſumpſit, No. 6; Evidence, 

No. 35. 5 


Arbitration. 


1. A party by agreeing to refer the 
quantum of a demand, does not 
thereby waive any objection to 
its legality, when: ſued for the 
ſum awarded, Steers v. Cable. 

— 1 


2. When matters in diſpute are re- 


| 


not an agreement for the ſale of 
nan and therefore requires a 3. When parties agree to refer a 


mp. * Leigh v. Banner. 403 
7. Under an agreement to accept 


ſhi ped for abroad, it is not ne- 


ceſſary to give notice of the ſhip- | 


ping. Oxley v. Young. 42 
Vide Pleadings, Frauds, No. 4. 
| Evidence, No. 31. 


| 


| 


| 


bills at nine months for goods to be | 


ferred to arbitration, without 
bond, and the arbitrators award 
a certain ſum to be due, that is 
complete evidence of the demand 
under the common count of an 


account ſtated. Keen.v. Batſbore. 
I94 


diſpute to arbitration, and the 
arbitrator undertakes the buſi- 
neſs, and makes an award, the 
party againſt whom it is made 
cannot maintain an action for 
the matter referred, but muſt 
abide by the award. Bailey v. 
Lechmere. 377 


INDEX 


"IN Arreſt. 
1. In an action of falſe impriſonment. 
for an illegal arreſt, it is evidence 
to charge the defendant the of- 
ficer, that the warrant was di- 
rected to him. Slack v. Brander. 
N Page 42 
2. When a perſon is arreſted, the of- 
ficer, on receiving a diſcharge 
from the plaintiff in that action, 
may detain the defendant for a 
reaſonable time till he ſearches 
the office. Taylor v. Brander. 45 
An outer door to an open gallery 
leading to ſeveral apartments can- 
not be broken up to make an ar- 


reſt, Hopkins v. Nightingale. 99 


| Aſſignment. 


When there is an aſſignment by deed 
it is ſufficient to prove the aſſign- 
ment by the ſubſcribing witneſs, 
without proving the execution 
of the original deed. Naſb v. 
Turner. | 207 


Aſumpfit. 


1. Aſſumpſit will not lie for goods 
ſold and delivered, when the buyer 
has given a note which has ſome 
time to run, till that time is ex- 


pired. Stedman v. Gooch. 


re let for an unlawful purpoſe, 
or contra bonos mores. Girardy v. 
Richardſon „„ 
3. Aſſumpſit will lie to recover mo- 
ney lent knowingly to game with, 


i 


F; MWeitenball v. 


; 9.1 
2. Aſſumpſit for uſe and occupation | 


will not lie when the premiles | 


if no, ſecurity: has been taken. 
4 Aſſumpſit will lie to recover mo- 
ney won at play under 10 ll if the 
play has been fair. Bulling v. 
' Froft. | | 235 
5, Where a party has paid money 
voluntarily, and with notice, but 
which he was not by law bound 
to pay, aſſumpſit will not lie to 
recover it back. Brown v. M Ki- 
nally. | 1-879 
6, Aſſumpſit will lie to recover the 
expences of the conveyances, 
and the intereſt of the money * 
procured to purchaſe an annuity, 
where the grantor has miſrepre- 
ſented the charges affecting the 
eſtate upon which the annuity is 
to be ſecured. Richards v. 7 
tan, 33 
7. Aſſumpſit for money had and re- 
ceived will not lie to recover 
money paid to A. for an illegal 
inſurance in the Lottery, and by 
him W e with the defend- 
ant. King v. Scrape. 432 
| Vide Bankrupt, No. I, 8, 9, 18 
Sale, No. 7. f 


. 


Attachment, Foreign. 


The garniſhee under a foreign at- 
tachment is not an admiſſible wit- 
neſs to prove the regularity of 
his proceedings, or the juſtice of 
his demands. Lord Barrymore v. 
Taylor. | 7-420 


Attorney, 


1. Though the whole of the buſineſs 
done by the attorney has been at 
the quarter ſeſſions, he muſt ne- 


vertheleſs | 


. Page 18 iſ 


168 


vertheleſs deliver a bill ſigned 
under flat. 2 Geo. 2 Clarke v. 
Donovan. Page 137 
2. A deed produced by the attorney 


inthe cauſe, in conſequence of no- | 


tice to produce it, need not be 
proved by the. ſubſcribing wit- 


neſs. Aliter where produced by | 


an attorney who was employed 


by the party at the time it was | 


executed, but is not then his at- 
torney, or appears on the record. 
Leith v. Poft. | 166 
3. In an action by one attorney againſt 
another for agency, it is not ne- 
ceſſary to deliver a bill ſigned 
under at. 2 Geo. 2. Nelſon v. 


Garſc 221 


orth. 


4+ A perſon is not bound to accept of | 


2 190002 eee executed under a 
power. of attorney. Core v. Calla- 
way. 115 
Richards v. Parton. 270 

5. An attorney ſhall not be allowed to 


uſe the name of his clients to try 


his right to the coſts of the de- 
claration where the defendant has 
paid the debt and cofts in the 
original action. GCharkuood v. 
Berridge. 345 
. In an action for fees as an attorney 
or proctor, it is no defence, that 
the defendant employed a third 
perſon who employed the plain- 
riff, unleſs the money was paid 
to ſuch third perſon. Browne v. 
Brookes. | 388 
7. A letter written by the plaintiff's 


an incloſed bill, does not con- 
fine the plaintiff from going into 
evidence of other matters not in- 


—_— demanding payment of 
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cluded in the bill. Short v. Ed. 
wards. I Page 379 
8. Where an action has been brought 
by an attorney for buſineſs done 
for the defendant who is an at- 
torney at the time of the action 
brought, but who was not ſo at 
the tinie the buſineſs was done; 
the plaintiff is not bound to give 
in a bill ſigned under „at. 2 G. 2. 
Ford v. Maxwell, 420 
9. In an action againſt an attorney 
fot which he gives notice of ſet- 
off of his bill, for buſineſs done, 
he muſt deliver a bill ſigned, 
But it need not be delivered a 
month according to the ſtatute. 
Bulman v. Birkett, 449 


Auction. 
Vide Sale, No. 4. 


Auctioneer. 


To what allowance he is entitled. 
Maltby v. Chriſtie 340 


B. 
Bailment. | 
Where goods pre bailed to be kept 
for the hire, if the goods are ſtolen 
the bailee is not liable. Finucan 
v. Small. 325 
Banker. 


Bankers have a lien upon bills de- 
poſited with them for the _ 


IN D E X. 


bf 4 general account. ourdaine 
v. Le Fevre. Page 66 
Bankrupt: 


1. The commiſſioners of bankrupts, 
may make a verbal order for the 


allowance of his expences to a 


perſon ſummoned before them; 


4 ſuch ſhall be recoverable in | 
aſſumpſit. Yarker v. Botham. 64 | 


2, Whether the wife of a bank- 
rupt is an admiſſible witneſs to 
prove a. e. 
templation of g, 
Jaurdaine v. ay 3 

q A conveyance by deed to a child, 
though declared void by flat. 
1 Fac. 1, if made when a trader 


is inſolvent, is fraudulent, and an | 


act of bankruptcy: 
on, 
4- When one 
dulent 
partner, it is an act of bank- 
ruptey in the former, but not in 
the latter. Ibid. 71. 


$. A. concerted act of bankruptcy | 


will not ſupport a commiſſion. 
Stewart v. Richman. 108 
6, A cfeditor who proves a debt 


under a commiſſion of bankrupt- | 


ey may nevertheleſs on a trial im- 
peach the commiſſion. bid. 
7. One aſſignee of a bankrupt eſtate 
may receive money due to — 

2 F ive a valid difc 
rift. Dmth v. . 1 5 
8. An Sear 427+ may 
maintain an action for work and 
1 and materials found. Silk |. 
v. Oftern, 140 


| 


made in con- 


grant by deed to another 


469 


9: F. So he may maiatain do ich hh 


mauer lent. Evans v. Brown. 


Page 170 


10. In what caſey. a bankrupt muſt 
produce his certificate to make 
himſelf a good witneſs. Botham 
v. Stutngler. _ 1564 

11. An acknowledgement bya — 


_ creditor above 1004; before the 
act of bankruptcy; if made at any 
time before the out the 
commiſſion, is good evidence of 


the petitioning. creditor's. debt: 
Dowton v. Gros. Ur bo 


cannot give a valid receipt. for 
money due to the eſtate, ſo as to 
diſcharge the demand, whete the 
.expreſs diſſent of the other aſ- 


[hq appears: Bri 


not liable to an action of cove- 
nant for rent of the premiſes 
which had been oceupied by the 
bankrupt; accrued ſince the bank - 
_ ruptcy, if they never took poſſeſ- 
ſion of or occupied them. Bour- 
14. In an action againſt a bank- 
rupt on a new promiſe, pr 
that the plaintiffs petitioned the 


Lord Chancellor azAinſt the al- 
lowing of the defendant's certi- 
ficate, ſhall be held to be a waiver 


of the agreement by the bankrupt 
to pay, and an anſwer to the ac- 
tion. Co/ls v. Lovell. 282 


15. The bankrupt himſelf is an 
admiflible witneſs to explain a 
doubtful act of bankruptcy. Oæ- 
lade v. Perchard. , 

11 16. In 


rupt that he owed the petitioning 


12. One aflignee of a bankrupt eſtate 


v. E- 
172 
| 15 N 8 
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gnees of 


precludes him from diſput- 


ing the bankruptcy. Malthy v. 
rift Page 342 


17. here an 2 of bankruptcy is 
the abſconding to avoid an arreſt, 


it is not to ſhew an 
writ to have iſſued. il. 


18. An action for money 


19. Where the act of e 
relied on is denial to creditors, 
2 witneſs proving that ſeveral 
perſons called whom the witneſs 
believed to be creditors, but 
could not ſay poſitively, is evi- 
dence to go to the jury. Jameſon 
v. Eamer et al. 81 
20. To prove an act of bankruptcy 
committed ſome years back, an 


old witneſs ſhall be allowed to 


recur to his depoſition made at 
the time, to refreſh his memory, 
and thereby aſcertain the date of 
ſuch act of bankruptcy. Vaughan 
v. Martin. 440 


Barges. 
Cuſtom of mooring barges on the 


river Thames, how found. Myat 
v. Thompſon. 252 


Barratry, 


; 


© Vide Marriage, and Regie 


'' 


Vide Inſurance, No. 7. 


Baron and Feme. 


. A wife muſt have 2. fagnente 


maintenance fecured to her by 


deeg, in order to ſubje& her to | 
« the pa 


of her own debts, 


yment 
Stedman v. Gooch, Page 6 


2. When a huſband and wife live 


in a ſtate of ſeparation, an action 
for crim. cen. will not lie for 
adultery committed during that 
period. redn v. Timbull. 16 


3. Where a huſband permits his 


wife to act for him in any buſi- 
neſs, her admiſſion as to any mat- 
ter reſpecting ſuch buſineſs is ad- 
miffible evidence to charge him. 


Emerſon v. Blonden. 142 


4. Where a married woman con- 


tracts by deed for the hire of a 
ſervant, ' without any power of 
attorney from her huſband, the 
plaintiff may conſider the deed as 
void, and proceed againſt the 
huſband on the ſimple contras; 
and in ſuch caſe the deed is evi- 
dence of the contract. Whyte v. 
Cuyler. | 200 


. Where an interlocutory decree 


has been ſet aſide on terms that the 
defendant ſhall not give coverture 
in evidence, the Jefendant cannot 
give real coverture in evidence, 
nor prove that the goods were 
furniſhed on the credit of the 


huſband. Snell v. Rice. 222 
Where a wife is by the ill- treat- 
ment of her hufband forced to 


leave his houſe, ſhe ſhall carry 


with her credit for neceſſaties, 


and the hufband be liable. Hades 
V. Hodg „„ 441 


} 


r. 
ill 
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Bills of Exchange and Notes. 
1. He bill or note is drawn pay- 

able at the houſe of a third per- 

does a refuſal by that perſon, is 
evidence — the bill will not 
de paid. Stedmin v. Gooch. Page 3 

2. A letter delivered at the houſe 
where the acceptor of a bill of 
exchange, or the drawer of a 


note lives, is ſufficient notice of 


- non-payment of it. Ibid. 5 
3. Whete a bill or note which has 


ſome time to run is given in pay- 


ment of a debt, an action is not 
maintainable for the debt till the 
time which the bill or note had to 
run is expired. bil. bid. 
4. Altter if the bill or note was of 
no value. Ib. Ibid. 
5. In an action againſt the maker} 
of à note by the indorſee, the 
indorſor's letters are not evidence 
to im the 
it. diam v. 


| 


Brien: 10 


b. How far the evidence of a elerk | 
poſt-office; whoſe buſineſs 
ery of | 


gery in the acceptance of a bill of | 


in the 
it is to detect the 
franks, is admiſſible to prove for- 


exchange. Stedm an v. Gooch. 14 


7. That a witneſs has feen the ac- | 


ceptor write his name 
Action, is not ſufficient evidence 
of the acceptance, where the de- 
fence is that the acceptance has 
been forged. bid. 15 
8. It is not ſufficient evidence of 

the acceptance of a bill of ex- 
change, that the defendant to 


whom the bill was addreffed re- 


aintiff's title to 


* ” 


E X. 


9. He ie desde abs; bu 
gives goods in part, and charges 
them at — their value, it 
is uſury. Pratt v. Mille. Page 40 
to. If any alteration is made in a 
bill of exchange after the time it 
becomes due, it requires a new 
ſtamp, or it ſhall be void. Bow- 
man v. Nichall. 81 
11. The indorſot of a bill of ex- 
change cannot de a witneſs to 
prove the property of the bill in 
himſelf, in order to defeat the 
action by the indorſee. Buckland 
V. Tankard. © : 85 
12. If a makes a payment 
an 1 — the prion 
whom it is addreſſed to pay in 
good bills, the perſon taking the 
bills does it at his own peril. 
Ballon v. Richard. 106 
13 Wen a bill of exchange is taken 
up for the honour. of any of the 
parties, whoſe names are on the 
bill, the perſon ſo taking it up be- 
comes as an indotfee; and is enti- 
tled to all the remedies an indorſee 
could have againſt thoſe whoſe 
names were on the bill. Mertins 
v. Winningtm. 12 
14. When the drawer of a bill of 
exchange has not received tiſe 
conſideration of it, he ſhall — 
be able in an action by the 
payee. Paget de Bras v. Win 
& al. W N 
15. A draft in theſe w words, « M. 
will much oblige Mr. A. by pay- 
to J. R. or order 20/.” is a 
bil of 5 ge, and cannot be 
iven in evidence if it is not 


turned i it, faying; „ there is your 
bill, it is all right.” Pmoell v. 
Jones. | | 17 


5 


v. Webb. > 119 
16 Where a perſon holds bills 
which have fome time to run, of 


\Fi2 a perſon 


£72 
a a perſon who becomes inſolvent, 
he may nevertheleſs come in and 
| prove them under the compoſiti- 
on deed; Holmer v. Viner. 


bete at e 25 en Wigs 2 JT 
17. Where à plaintiff 


declares 
_ «againſt ſeveral defendants on a 
joint bill of exchange or note, 
and one of them by his plea ad- 
- mits his hand- writing ſubſcribed 
to the note, and the other pleads 
non aſſumpſit, the plaintiff ne- 


vertheleſs muſt prove the hand- 


writing of them all at the trial. 
Gray v. Palmers & al. 135 
18. In an action on a bill of exchange, 


an admiſſion of the party's hand- 


writing ſubſcribed to it pending 
a treaty to ſettle it, is admiſſible 


evidence. Waldridge v. Kenniſen. | 


BO 2 lake 
19. Where a broker pays 
for his principal on account of 
an illegal ſtock- jobbing tran(- 
action, and the principal gives 
him a bill of exchange for the 
money ſo advanced, an indorſee 
who knows the conſideration for 


which the bill had been given, 


cannot recover on it. S&teers v. 
Laſbiey. dab 955-4155 74 266 
20. The indorſee of a bill of ex- 
change is in K. B. an admiffible 
- witneſs to impeach the title of the 
holder. Rich v. Tepping. 176 
21. Aliter in C. P. Hart v. Men- 
r | i 41 6098 
22. Where the payee of a bill of 
exchange indorſes it in blank, a 
ſubſequent indorſee ſhall not by 
- a ſpecial indorſement reſtrain its 
negotiability ſo far. as to make it 


neceflary to prove ſuch ſpecial | 


> mderſement where the action 18 
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money | 


brought by a bond fide holder. 
Smith v. Clarks ** 180 
23. An anſwer received at the houſe 
of a perſon upon whom a bill of 
exchange has been drawn, that 
the bill would be taken up when 
due, docs not amount to an ac- 
ceptance, unleſs it appears to 
have been given by his direction. 
Sayer v. Kitchen. 209 
When a creditor to an inſol- 
vent, conſents to take a com 
ſition by bills, payable at differ. 
ent dates, if the creditor makes 
his debtor give him bills at 3 
ſhorter date, or with a ſecurity, 
that ſhall not avoid the bills, 
Feixe v. Randall, | 224 
25. A promiflory note, payable to 
A. B. without the words © or 
order” is a promiſſory note with- 
in the ſtatute, Smith v. Kendall. 


26. If a promiſſory note has — 
given, ex. gr. for goods ſold, and 
the plaintiff declares on the note 

with the uſual counts, if the note 
has not the proper ſtamp, and ſo 
cannot be given in evidence, the 
plaintiff may go into evidence of 
the goods fold. Min v. Ken- 
nedy. * | 245 

27. To prove uſury in the diſcount 
of a bill of exchange, proof that 
the party took uſurious intereſt 
on the diſcount of two bills, one 
of which was the bill in queſtion, 
without aſcertaining how much 
was taken for it, is not ſufficient. 
 Hattam v. Withers, 259 

28. The indorſee of an accommo- 
dation bill, who takes it know- | 


_— 


ing it to be ſo, can only recover 
as much as he has really paid. 
- Alter, 
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p 


Alter, where the bill has been 
drawn ig the regular courſe of 
buſineſs. Wiffen v. Roberts. 
| Page 261 
29. In an action againſt the drawer 
of a bill of exchange, evidence 
that the bill had been demanded 
from the acceptor, not on the 
laſt day of grace, but on the 
preceding day, will nonſuit the 
plaintiff. Ibid. 2062 
30. If a party gives a valuable con- 
ſideration for a bill of exchange, 
uſury in any of the intermediate 
indorſements, ſhall not avoid it in 
his hands, if there was no uſury 
in the original creation of it. 
Daniel v. Carton. 274 
31. Where a perſon becomes in- 
dorſee of bills or notes given by an 
inſolvent, in order to ſecure to his 
creditors their dividends, under a 
compoſition, and he receives part 
of the inſolvent's effects, in order 
to ſecure himſelf, he cannot take 
advantage of want of notice of 
- non-payment by the inſolvent, 
Corney v. Mendez De Coſta. 302 
32. The acceptor of a bill of ex- 
change is a gcod witneſs to prove 
that he no effects of the 
dirawer's in his hands when the bill 
was drawn. Staples v. Okines. 332 
33. If the drawee was indebted to 
the drawer at the time the hill 
was drawn, though he then in- 
formed the drawee that he would 


E 


þ 


when due, that will not do away 
the neceſſity of notice to the 
drawer of non-payment by the 
drawee,. vid. 3 22 
34. Where the defence to a bill of 
exchange is forgery, the jury 


4 


þ * 


not be able to provide for the bill 3. 


473 


ſhall be allowed to decide by 


compariſon of hands. Alhſbrooke 


v. Roach. . Page 351 

25. Where the eden = a 
note was the payment for en- 
graving plates, on which aflig- 
nats were to be forged. V 
legal ? But if the party did not 

know that they were made with 
a fraudulent intent, but ſuppoſed 
them to have been iſſued by the 
authority of government, he may 
recover the amount. Strongi- 
tharm v. Lukyn. 389 


36. If a party diſcount bills with a 


banker, and receives in part of 
the diſcount other bills, but not 
indorſed by the banker, which 
bills turn out to be bad, the 
banker is not liable. Fydell v. 
Clarte, 4447 


Bill of Sale, 
Vide Sale. 


Bond, , 


1. Execution of a bond may be. 
proved by proving the hand- 
writing of the ſubſcribing wit- 
neſs, when ſuch witneſs is abroad. 
Cowper v. Marſden ER 
2. If the obligor of a bond acknow- 
ledge to the ſubſcribing witneſs 
that he executed it, it is ſufficient. 
| Powell u. Blackett. 1 
Where the principal of a bond 
has been paid, the obligee cannot 
recover intereſt in an action of 
debt on the bond. Dixon v. 
Parkes. 110 


4. Where a bond is of 30 years 
ſtanding, and found 


amongſt the 
.* pap 


a". 


ſhall be held to prove itſelf with- | 


out calli 


witneſs. 7 
Cowper. 4 age 2 5 
i Intereſt. 285 


for the ſubſcribing 
G. lee, 


Books. 


1. Entries in the books of mer- 


chants, bankers, c. can only 
be proved by the clerk who made 

- them. v. Marſden. wg 
2. Even though that clerk is — 
ibid. 

3 Though the plaintiff calls for 
books of the defendant, and in- 
ſpects them, it does not there- 
fore make them evidence; it is 
only matter of obſervation to the 
counſel. Sayer v. Kitchen. 210 


g. 
Carrier. 
A carrier cannot diſcharge him- 
ſelf from loſſes ariſing from the act 


of God or the king's enemies, 0 
giving notice to that effect. Hi 


v. Trent and Aerſey Navigation. 36 | 


2. Where goods are brought by a 
carrier, if taken immediately 
from the waggon, the owner may 
take them, nor can any claim be 
made for warehouſe-room, Lam- 
bert v. Robinſon. © 11 G 


Caſe. 


In what caſes an action on the caſe 


will lie for keeping a miſchiev= 


Waterworks m- 


INDEX 


ous animal. Brock v. Go land 


age 20 
Vide Deceit, No, 1. *& 2 and 
Inſurance, No. 4+ 


Common. 
Vide Evidence, No. 63, 
Compgſition. 


| Vide Inſolvent No. 1, 3 & 
Bill of. Exchange, No. 125 


Con, effon. 
Vide" Evidence, No. 19, 20. 


f 


Confagnment. 
Vide Goods,. No. 2. 
Conſpiracy. 
Vide Indiftment, No. 25. 
Conflable. 
The inſpector of lottery offices i is 
not exempt from ſerving the of- 
fice of conſtable, for it is a mi- 


niſterial office, and may be per- 
formed by deputy. Rex v. Mood 


359 
| Cofts. 


1. If a defendant in an indictment 


applies to put off a cauſe ſtand 


ing in the paper for trial, he ſhall 


colts. dex v. D 125 
EY BE * 2. The 
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2. The proſecutor of an indictment 
is not a witneſs entitled to his 
colts under an order made as 

above, unleſs his name appear on 
the back of the indictment. Jb. 
| 5 Page 126 

3. In treſpaſs vi et armis where the 
goods have been reſtored, and da- 
mages under 40 ſhillings. 2. 
How the cofts. Richardſon v. 
Tomlin. | | 225 

4. In treſpaſs for the meſne profits, 


the plaintiff muſt recover to the | 


amount of 40 ſhillings to entitle 


him to coſts, Doe v. Davis. 359| 


Court. 
Vide Furiſdiftion. 
Covenant. 


1. Covenant not to aſſign or un- 
derlet without leave of the leſſor 
firſt had and obtained, is a fair 
and uſual covenant. Morgan v. 
Slaughter. 

2. In an action of covenant, the 
defendant ſhall not be allowed to 
give in evidence under the ge- | 
neral iſſue what amounts to a)" 

licence. Ratcliffe v. Pember 
ton. ; 52 | 

3. In an action of covenant O 
demurrage on a charter party 
given „while waiting at Port/- 

mouth for convoy, and diſcharg- 

ing her cargo at Barcelona,” the 
plaintiff can only claim demur- 


rage at thoſe two places, net for | 


any delay at other intervening 
places. Afar/ball v. De la Torre. 
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Cuſtom. 


1. The cuſtom of the country as to 
the time of the commencement 


| ofa holding is admiſſible evidence. 
| Purley v. Mood. Page 128 
Vide Leaſe, No. 1. | 
2. Cuſtom as to mooring Lerges 
on the river Thames, Wyatt v. 
Thompſon. , 254 
D. 
Deceit. 


1. Where a trader employs an agent 


to procure orders for him in the 
way of his buſineſs, and a repre | 
ſentation is made to the agent re- 
|  ſpeCting the ſolvency of a perſon, 
whom, in conſequence, he ad- 
viſes the trader to give credit to; 
if at thetime he knew ſuch per- 
ſon was not ſolvent, but did not 
communicate it to the trader, the 
trader cannot maintain an action 
againſt the perſon who made ſuch 
falſe repreſentation. Cowen & al. 
v. Simpſon. * 00 
2. In an action on the caſe for giv- 
ing a falſe character, it is not 
ſufficient to charge the defendant 

with knowledge that the party 

recommended was in bad cir- 

cumſtances, that he had been 

arreſted by the defendant himſelf, 
but the defendant ſhall be allowed 

to go into evidence to explain it. 


Mead and Main. 442 


37% 
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1. A deed muſt be proved by the 
ſubſcribing witneſs, a party 
himſelf cannot acknowledge it in 


2. Where a deed is executed under 
a er of attorney, the power 
itſelf ſhould be produced in evi- 
dence, . 90 

3. Where a party, to prove a title, 


, under which ſuch title is derived, 
he ſhall not be obliged to prove 
them by the ſubſcribing witneſs. 

on v. Miles. 185 

4. Where a deed is produced by a 
perſon who was attorney to the 
party when it was executed, but is 

* not the attorney on the record, or at 
the time of the trial, that does not 
ſuperſede the neceſſiiy of calling 
the ſubſcribing witneſs, without 
producing whom, it is not evi- 
dence. Leith v. Poſt. 196 
5. Deed of a married woman evi- 
dence of a contract againſt her 
buſband. White v. Cuyler. 200 
6. Where there has been an af- 
ſigument by deed, it is ſufficient 

to prove the execution of the aſ- 
ſignment, without - proving the 
execution of the original deed. 
Naſh v. Turner, 207 

7. Where the plaintiff declares on 
a deed, and to ayoid profert, 
ſtates that it is loſt by time and 
accident, what evidence will be 


ſufficient, on iſſue joined, on the 


exiſtence of the deed. Beckford v. 
Fackſon. 
8. Where a 


Deed. | 


court. Jobnſon v. Maſon. Page 89 


produces a number of old deeds, | 


WE 
| deed is in the defend- | 
ant's poſſeſſion, who has notice; Vide Leaſe. 


CN DEF 


to produce it, but does not, aq 
examined copy is eyidence, with. 
out proving the defendant's exe. 
cution of it. Dexon v, Haigh, 
| | Page 
9: Though there are more parts of 
a deed than one, which is in the 
defendant's noſlefiion, but who 
does not produce it after notice, 
the plaintiff is not obliged to 
ee one of the originals, 
2 give a copy in evidence. 


Difrefs. 


1. Wearing apparel, when not 2Q- 
ually in uſe, is liable to be diſ- 
trained for rent arrear. Bayne 
v. Smith. © | 206 
2. In treſpaſs for taking goods, 
which had been removed off the 
premiſes, the defendant cannot, 
under ſtat. 11 Geo. 2. plead the 
general iſſue, and give the ſpecial 
matter in evidence. Faughan v, 
Davis, 257 


| Ejeftment. 


I. In ejetment, and notice to quit 
at Michaelmas, proof that by the 
cuſtom of the country Michail: 
mas means Old Michaelmas, is 
admiſſible. Furley v. Wood. 199 

2. When the leſſors of the plaintiff 

are a corporation, the leaſe to the 
plaintiff, though ſtated in the 
declaration to be by deed, need 
not be proved. Ib. ib. 


+ h 
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3, In treſpaſs for the meſne profits, 
if the ejectment was regularly de- 
fended, the plaintiff can recover 

no further coſts than were taxed 
in that action. Aliter, if there 
was judgment againſt the caſual 


e 
; the plaintiff muſt recover 40 s., 
or. he ſhall have no more coſts 
than damages. bid. ibid. 
5; In an ejectment under a joint 
demiſe of the whole, an undi- 
| vided moiety may be recovered, 
Doe v. Wippel. 
6. The tenant in poſſeſſion is not 
an admiſſible witneſs to prove 
any thing connected with the 
title under which he holds. Doe 
v. Pye. 304 
Vide Landlrdand Tenant. * 
J- Where a right of entry is given, 
in three months after notice of 
the premiſes being out of repair, 
acceptance of rent after the three 
months expired does not prevent 
the plaintiff from maintaining his 
action, particularly if they are 
out of repair at the time of bring- 
ing the action. Fryett v. fefferies. 
„ -. 99 


Evidence. 


1. Entries ih the books of mer- 

chants and traders can only be 
proved by the clerk who made 

them, nor is other evidence ad- 
- miffible, though he is abroad. 
Cooper v. Marſden, J 
2- Sentence of the ſpiritual court, 
how far evidence of a divorce 4 


jector. Doe v. Davies. Page 358 
treſpaſs for the meſne profits, | 


360 | 
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3. In an action againſt the maker of 
a note, letters of the indorſor are 
not admiſſible evidence to im- 
peach the indorſee's title to the 
note. Clipſam v. O' Brien, Page 10 
4. Evidence from compariſon of 
hands not admiſſible. Stranger v. 
Searle. 14 
5. How far the evidence of a cler 
of the poſt · office, whoſe buſineſs 
it is to diſcover the forgeries of 
franks, is admiſſible. bid. 14 
6. That the warrant was directed 
to the defendant is prima facie 
evidence, to charge him in an 
action of falſe impriſonment for 
an arreſt made under it. Slack v. 
Brander. 42 
7. A record is not evidence, unleſs 
tit appears that the mattter was in 
iſſue which the record is brought 
to prove. Sintzenick v. Lucas. 44 
8. To prove the loſs of profits of 
the theatre from the giving up of 
the boxes, the box-keeper is a 
good witneſs, but not to prove 
that they were given up for an 
particular cauſe, Aſbley v. Harri- 
77 49 
9. In trover for a bill of exchange, 
it is neceſſary to give notice to 
produce it, or the plaintiff cannot 
go into evidence of its loſs. Cowen 
v. Abrahams. _ . 50 
10. Signing a paper as a witneſs, is 
not ſufficient to bind the witneſs - 
with notice, unleſs it is proved 
that he knew the contents. Har- 
ding v. Crethorn. WE 
11. In action of malicious pro- 
ſecution, a Judge's order. to ſtay 
proceedings upon payment of 


Fs 


| eva & thoro. Stedman V. Coach. 


% * 


6 


coſts in the firſt ſuit, and proof of 
35 Hh, : ſuch 
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ſuch payment, is not ſufficient 
evidence to ſhew the firſt ſuit de- 
termined. Kirk v. French. Page 7 
I 2. In an action inſt the ſheri 5 
for not taking a bail bond, if bail 
is put in and juſtified pending the 


action, and the plaintiff does not | 
move to ſet aſide the juſtification 


of bail, the plaintiff cannot re- 
cover. Murray v. Durand, 87 
13. A party who has executed a 
deed, ſhall not be allowed to ac- 
knowledge it; it muſt be proved 


by the ſubſcribing witneſs. Fohn- | 
8 


| fon v. Maſon. : 


14. Where a party executes a deed 
under a power of attorney, the 
power of attorney onght to be 
produced. bid. go 
15. The execution of a bond may 
de proved by a witneſs to whom 
the obligor acknowledged that he 
had ſigned it and ſealed it, but 
who did not ſee him do it. Powell 
v. Blackett. 97 
16. Where the record of a former 
trial is to be given in evidence, 


and is ſet out in an indictment, it 


is a fatal variance if the name of 
the aſſociate is different. Rex v. 
Eden. 98 
17. To prove that a houſe was in- 
ſured, the policy muſt be pro- 
duced; an entry in the books of 
the Inſurance Company is not 
ſufficient. Rex v. Doran. 127 
18. Where the declaration is againſt 
ſeveral defendants, on a joint 
note, and one of them by his 
plea admits his hand-writing, 
the hand- writing of all muſt ne- 
vertheleſs be proved at the trial 
Gray v. Palmers & al. 


wo 
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19. Though confeſſions made, 
pending a treaty to compromiſe 
a ſuit, are not admiſſible in eyi. 
dence, if made reſpecting matters 
then depending, yet admiſſion of 
a hand-writing, made under ſuch 
_ circumſtances, is admiſſible eyi. 
dence. Waldridge v. Kenniſon. 


| Page 1 
20, How far the wife's admiſſion is 
evidence againſt the huſband, 
Vide Baron and Feme, No. 3, 4, 5, 
21. What is evidence in an action 
againſt a ſheriff to recover money 
levied under an execution. 
Vide Sheriff, No. I, 2. 
22. Any admiſhon of a demand or 
confeſſion made by a party, when 
he is arreſted, and ignorant of 
whether by law he is bound to the 
payment of the demand or not, is 
not admiſſible evidence to charge 
him. Rouſe v. Redwood. 155 
23. In debt on bond for perform- 
ance of covenants in a leaſe, and 
judgment by default on a writ of 
inquiry, the leaſe need not be 
proved. Cullins v. Rybot. 157 
24. Where all matters in difference 
between parties have been re- 
ferred to arbitration, but without 
any arbitration bonds executed, 
the ſum awarded is good evi- 
dence, on the common counts, 
as an account ſtated. Keen v. 
Batſbore. 194 
25. Regiſter of the fleet marriage, 
not evidence. Doe v. Maddox. 197 
26. Same point. Read v. Paſſer. 213 
27. Co-habitation always admiſſible 
evidence. bid, 213 
Vide Leaſe, No. 1, 2. Ejettment, 
No. 1, 2. Regiſter. Marriage. 
| 28. Where 
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8. Where notice has been given 
to produce books to the 
rty, if they are called for and 


inſpected, it does not therefore 
make them evidence. Sayer v. 
Kitchen, Page 210 


Vide Regiſter and Marriage. 


29. In order to entitle a party to 
call for any deed, or ſuch like in- 
ſtrument, to produce which no- 
tiice has been given, that notice 
muſt be proved. It is not ſuffi- 
cient that the attorney admits re- 
ceipt of a notice. Read v. Paſſer. 
TE. re ie, 216 
Vide Note. Stamp, No. 2, 3, 
4.7. Diftreſs, No. 2. Executor; 
No. I, 2. N | 
©, In an action to charge the ſhe- 
- riff for money had and received, 
the office copy of the writ, with 
the name of the officer, and proof 
that ſuch perſon 1s an officer, is 
ſufficient to charge the ſheriff. 
M. Neil v. Perchards, 263 
31. To prove the diſſolution of a 
- partnerſhip, a copy of the agree- 
ment to diſſolve it, inſerted in the 
Gazette, is not evidence unleſs 
it is ſtamped, for it is offered in 
evidence of an agreement. May 
CCG 
32. Where a note has been given 
for goods ſold, and wanting the 
proper ſtamp, cannot be given in 
evidence, the party may go into 
evidence of the goods fold. Wil- 
. fon v. Kennedy, © 245 
33. In what caſes an inſtrument 
with a ſtamp ad valorem is ad 
miſfible. Robinſon v. Drybrough. 


243 


polite | 


{ 6 


47? 


To prove a particular jnſtru- 
3 forged, it 2 bs given 
in evidence that the party had 
committed many other forgeries 
of other inſtruments, Fney v. 
Bars. ö 
35. Where the iſſue is whether the 
conſideration of an annuity has 
been paid, it is not neceſſary to 
prove the payment in money 
or bank notes. Franco v. Lindo. 


| 00 

36. In an action for work 9 
bour, that the defendant was in 
the habit of paying other work- 
men, employed by him, in the 
ſame line of bu regularly, 
and at ſtated times; 20d ths the 
plaintiff had been ſcen at ſuch 
times, with the other workmen, 
is admiſſible evidence. Lucas v. 
 Novofilieſki. 296 
37. What is opened by the counſel 
for one party as preſumptive evi- 
dence, in favour of his client, 
againſt the other, cannot be ex- 
amined into, on the croſs-exa- 
mination of his witneſſes, if they 
have 'not been examined in chief, 
as to the facts ſo ſtated in his fa- 
vour. Bid. . 2966 
38. Letters of a party are evidence 
of themſelves to prove a promiſe 
to pay, without thoſe to which 
ſuch letters are anſwers. Lord 
Barrymore v. Taylor. 326 
39- Lo prove the delivery of goods 
in the ſhop of a trader, under 
what circumſtances an entry 
made in his books, though not 
by the witneſs, may be evidence. 
Digby v. Stedman. 328 


40. Where 
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40. Where the right of election to 
any office is given by an old deed 
to a.number of perſons, uſage is 
admiffible evidence as to its con- 
ſtruction and meaning. HY/ithnell 
v. Garth Page 322 

41. In caſe of a public right, tra- 
ditional] evidence is admiſſible in 
proof of uſage. Aliter, in caſe 
of a private right. bid. 324 

42. In an action by the truſtees of 
an inſolvent eſtate, to recover 
part of the property, letters of, 
the inſolvent are not evidence, | 
where he himſelf can be pro- 
duced. Smith v. Simmes. 330 

43. In an action for goods of a bank- 
rupt, againſt the perſon who ſold 
them, an advertiſement of the de- 
fendant's, deſcribing them as the 
goods of the bankrupt, ſuper- 


ſedes the neceflity of going 49. An 3 
0 


through the different ſteps to 
prove the bankruptcy, and pre- 
cludes the defendant from diſ- 
puting it. Maitby v. Chriſtie. 342 | 
44. On the iſſue of a tender, how 
far proof of a tender to a ſervant 
is ſufficient, Anon, 349 
45. Where the defence to a bill of 
exchange is forgery, the jur 
ſhall be iba <4 deckdh” 5 
compariſon of hands, by com- 
paring the bill in queſtion with 
other acceptances admitted to 
be the defendant's. Alleſbroobe v. 
Raach. | 1 
46. A copy of the regiſter of a fo- 
-reign Chapel is not evidence to 
prove a marriage, but in every 
civil caſe, except for crim. con. 
general reputation, the acknow- 
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ledgment of the parties, and re. 
ception by their friends as man 
and wife, is ſufficient proof of 
marriage. Leader v. Barry, 


Page 353 


47. In an action of | IE by 


the heir at law againſt the deviſce, 
to prove the execution of the 
will, it is rieceſſary to call all 
the ſubſcribing witneſſes. Dye ex 
dem. Stutſbury v. Smith. 391 


48. In debt againſt the ſurety of a 


ſheriff's officer for his not paying 
over the Jevy-money, an indorſe- 
ment on the writ by the officer, 
to this effect, . Diſcharge the 
defendant out of cuſtody, I have 
received the money,” is ſufficient 
evidence to charge him with re- 
ceipt of the money. Perchard v. 


Tindall. 394 

in the books of the 
receiver of the duties on carts, 
&c. is not evidence of property, 
without ſhewing by whom the 
entry was made. Weaver v. Pren- 
tice. 360 


50. To prove an intereſt in the in- 


ſured, the production of the bill of 
lading, and the evidence of the 
captain of the ſhip that he had 
the goods mentioned in the bill of 
lading on board, is ſufficient. 
McAndrew v. Bell. 373 


51. A letter written by the plain- 


tiff's attorney, demanding pay- 

ment of an incloſed bill, does not 
preclude the plaintiff from going 

into evidence of other matters 

not included in the bill fo ſent. 

Short v. Edwards, * 376 

| 52. A 
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52. A letter written by an agent or 
broker, by whom a contract has 
been made for the ſale of goods, 
is not evidence, where ſuch agent 
or broker can be called as a 
witneſs. Maeſters v. Abraham. 
wp Page 375 

53. In an action by an attorney, for 
words, reflecting on him in the 
conduct of a cauſe, the proceed- 
ings, &c. in the cauſe muſt be 
produced in evidence. Parry v. 
Gillis. 

54. Nor is it ſufficient, to diſpenſe 
with them, that the coſts have 


been taxed, and all the papers 


given up. Ibia. ' 400 


55. S. P. In all caſes where the 


pleadings refer to a cauſe. Her- 
bert v. „ Ya 422 
56. Where a deed is in the poſſeſſion 
of the defendant, who has notice 
to produce it, but does not, an 
examined copy is evidence, with- 
out proof of the defendant's exe- 
cution of it. Doxon v. Haigh. 

| 409 

57. Where there are more parts of 
a deed than one, which is in the 
defendant's poſſeſſion, but who 
does not produce it after notice, 
the plaintiff is not obliged to 
produce in evidence one of the 


originals, but may give a copy in| 


evidence. Po 
58. An I. O. U. is evidence of a 
debt, without being ſtamped. 
Fiſher v. Leſlie. .- a 
59. To prove the time of a ſhip's 
ſailing under —_— the log- 
book of the man of war which 
convoyed the fleet is evidence. 


D Ifraeli v. Fowett. 427 


60. To prove an act of bankruptey 


committed ſome years back, an 
old witneſs ſhall be allowed to 


recur to his depoſition made at 


the time, to refreſh his memory, 
and thereby aſcertain the date of 
ſuch act of bankruptcy. Vaughan 
v. Martin. Page 440 


61. The articles of a foreign ſhip 


made abroad, regulating the 

es of the ſailors, &c. and 
which articles are to be lodged 
with the conſul in London, may 
be given in evidence of the agree- 
ment for the hiring and wages to 
the ſailor, without being ſtamp- 
ed, even where the ſailor has 
been hired in London. Winbled v. 
Malmberg. 454 


62. Where a notice has been given 
to a party to produce papers, of 


which, at the time, another copy 


was made, tbe copy kept by the 


party giving the notice may be 
given in evidence, without notice 
to produce that in the poſſeſſion 
of the party ſerved. Gotlieb v. 
Danvers. | 451 


63. Where a party claims com- 


mon pur cauſe de vicinage, as 
appurtenant to a meſſuage, de- 
clarations of a former tenant of 
the ſame meſſuage as to ſuch 
right, are admiſlible in evidence, 
even though ſuch tenant be liv- 
ing. Walter v. Broadfteck, 458 
Vide Executor, No. 1, 2. 


64. Evidence of a general acknow- 


ledgment ſhall be ſufficient to 
take a demand out of the ſtatute 
of limitations; and if the ac- 
knowledgment applied to a dif- 
ferent debt from that for which 
the action is brought, proof of 

| | that 
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that ſhall lie on the defendant. 
Baillie v. Lord Inchiquin. Pa. 435 
Vide Inſurance, No. 1. 3. 8. 
Landlord and Tenant, No. 7. 


Ex ecutor. 


1. Where an executor has paid all 
| the debts and legacies, charging 
the teſtator's eſtate after the year 
from the teſtator's death, and has 
afterwards handed over the effects 
to the reſiduary legatee, it is good 
evidence on plene adminiſtravit. 
Chelſea Water-works Company v. 
Super. 276 
2. In debt againſt an adminiſtratrix 


on a judgment obtained againſt ' 
the inteſtate in his life-time under 


the plea of plene admini/travit, 
the defendant may give in evi- 
dence that the plaintiff's judg- 


ment was not docketed, and that 
ſhe had paid away all the effects 


to debts of an inferior degree. 
Hickey v. Hayter. 313 
3. If a perſon ſets up in himſelf a 
colourable title to the poſſeſſion 
of the goods of the deceaſed, 
though he may not be able to 
eſtabliſh a completely ſtrict and 
legal title, it is ſufficient to ex- 
empt him from being charged as 
executor de ſon tort. Hemings v. 


Jarratt. 335 


. When an executor or admini- 

ſtrator pleads judgments reco- 

. vered, and fo plene adminiftravit, 

if the plaintiff falſifies any of the 

judgments, he is entitled to a 

verdict. Campion v. Bentley. 314 
Vide Vin, ſe, No. 22. 
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3. When a perſon has been taken 


* 


4. Uſing loud words in the ſtreet, 


F. 
Falſe Inpriſonment. 


1. In an action of falſe inipriſon: 


ment againſt an officer, it is evi- 
dence to charge him that the 
warrant was directed to him, 
Slack v. Brander & ak. Page 42 


. When a defendant is in cuſtody 


on meſne proceſs, and a diſcharge 
comes from the plaintiff, the of- 
fcer is not obliged to diſcharge 
him immediately, but ſhall have 
time to ſearch the office. Tay 
v. Brander & alt. 45 


into cuſtody on a charge regu- 
larly given to a conftable, and 
brought before a magiſtrate, 
though the charge turns out to 
be groundlefs, and the party is 
difcharged, an action for falſe 
impriſonment will not lie. lt 
ſhould be cafe for malicious pro- 
ſecution. . Stonehouſe v. Elliati. 


271 


though it is diſorderly, is not an 
offence, for which the party 
ſhould be taken into cuſtody, 
and if a perſon is fo taken, an 
action for falſe impriſonment will 
lie. Hardy v. Murphy. 294 


5. The merely giving a perſon in 


charge to a peace officer, where 
the officer never takes the perſon 
into cuſtody, is not an impriſon- 
ment which will ſupport an action. 


Simpſon v. Hill. 431 
Father 
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Father and Son. 


1. In an action on the caſe * 
beating the plaintiff's ſon per 
quod ſervitium amiſit, actual ſer- 
vice need not be proved. 
ſufficient if the ſon is part of his 
father's family. Jones v. Brown. 

Page 217 

2. Where a ſon oſtenſibly appears 
as the conductor of his father's 
buſineſs in a trade not an exten- 
ſive one, and the father is ſuper- 
annuated, the ſon ſhall be liable 
on contracts reſpecting the bu- 
ſineſs. Turrell v. Collett. 329 


Fieri Facias. 


Vide Sheriff, No. 1. 3. 


Fiſhery. 


Conſtructions on the ſtatutes re- 
ſpecting the ſouthern whale fiſh- 
ery. Lacon, knight, v. Hooper. 2 50 


Frauds, Statute of. 


1. Sales of land by auction, where- 
in there is no note in writing, but 
the auctioneer only puts down 


the name of the buyer in his 
book, 
frauds. Stansfield v. Johnſon. 101 

2. In the caſe of ſales by the inter- 
vention of a broker, when he de- 
livers to the buyer a ſale note, it is 
. within the ſtatute of frauds. 
cher v. Cammeyer. 105 


It is] 


is within the ſtatute of! 


483 
3. Where a party intereſted in a 
queſtion and from which he may 
derive a benefit, deſires an action 
brought on ſuch queſtion to be 
defended, and ſuch is defended, 
in conſequence of his direction; 
he ſhall be liable to the coſts, c. 
of ſuch action, nor is it within the 
Statute of Frauds. Hotoes v. Mar- 
tin. : Page 162 
4. An agreement in the party's 
own hand-writing, beginning, 
« I A. B. agtee to ſell, &c.” is a 
ſufficient ſigning within the Sta- 
tute of Frauds, Knight v. Crock- 
ford. 190 


| 


Freight. 


I. The conſignee is always primd 
Jacie liable for freight. Artaza v. 
Smallpiece. 33 
2. Where freight is made payable 
by the month, the computation 
ſhall be by the calendar, not lunar 
months. Lacon v. Hooper. 247 


G. 


Game. 


In an action of debt to recover 
the penalties under the game 
laws, the plaintiff can go but for 
one penalty on the ſame ſtatute. 
Molton v. Cheeſeley. I2 
. A perſon not qualified is liable to 
the penalty for having game in 
his poſſeſſion, though it was 
killed by accident. Bid. ibid. 


Gaming. 
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Gaming 


I. —_ lent knowingly to game 
with, but without any ſecurity, 


is recoverable in aſſumpſit. Wet- 
fenhall v. Mood. 21 Page 18 


2. Money won fairly it play if 


under 10/. is recoverable in aſ- 


Sumpſut. Bulling v. Froſt. 235 
Goods. 


1. Where a party has delivered a 
bill for goods fold, and the de- 


fendant pays it by a bill of ex- 


of a perſon, that the witneſs';s 
knowledge of it is from having 
ſeen the party write while the 
action was depending. Stranger 
v. Searle, Page 15 


2. Admiſhon of a hand-writing 


pending a treaty for a com- 


promiſe is evidence. MWaldriage 
v. Kenniſon. 143 
[. 
Indictment. 


change, and receives the differ- x. In an indictment under the an- 


ence, and the bill of exchange is 


afterwards diſhonoured. In an 
action for the goods ſold, the 
defendant cannot impeach the 
charges in the firſt bill. Knox v. 
Whaty. | 159 
2. Where a cargo is conſigned, but 
| before the arrival of it the con- 
ſignee becomes a bankrupt, and 
on the ſhip's arrival, the affignees 


take poſſeſſion; the ſhip is after- 


wards ordered out to perform 
uarantine, and then the con- 
— gives notice to the captain 
not to deliver the goods to the 
aſſignees. This is a ſufficient 
ſtopping in tranſitu to fecure 


them for the conſignor. Holft v. 
Poynail & al. 240 
H. 
| Hand. writing. 


Vide Witneſs, No. 1, 2, 3. 


1. It js not ſufficient proof that a 


writing is not the hand-writing | 


nuity act, 17 Geo. 3., charging 
that the defendant had taken an 
entire fum of money for procur- 
ing and ſoliciting an annuity, 


proving that part of that ſum was 


taken for the deeds, is not a va- 
riance. Rex v. Gilham. 287 


2. In an indictment againſt pariſh 


officers for a conſpiracy to charge 
another parifh, if the indictment 
ftates, that an order of removal 
was made by two magiſtrates, 
deſcribing one of them as an 
eſquire, who is in fact a clerk, 
and ſo deſcribed in the order, it is 
fatal. Rex v. Tanner. 304 


3. So if it deſcribes them as juſ- 


tices for the county, and they 
are juſtices for a liberty, it 1s 
fatal. bid. 305 


4. Where the pauper at the time 
of a removal appears to have 
been ſettled in the indicting pa- 
riſh, it ſhall not be preſumed 
that he had acquiring another ſet- 
tlement at the time of the indict- 
Ibid. 0 


ment. — 
5. Under 


1 


5. Unleſs a perſon is actually charg- 
able to the pariſh, an indictment 
will not lie for procuring a mar- 
riage between ſuch perſon, and a 
pauper of another pariſh. _ 

3 Page 306 

Vide Perjury. 


Infant. 


1. If a tailor truſts a young man 
under age for cloaths to an ex- 
travagant degree, he cannot re- 
cover, though for a more mode- 
rate. charge he might recover 
them as for neceſſaries. Simplon 
v. Robertſon. 17 

2. An action for money had and re- 
ceived will lie againſt an infant, 
to recover back money, which 

he had embezzled. EAri/tow v. 
Eaſiman. 3 

3. Infants are ſubject to actions ex 
delifto, but not to actions ex con- 
tractu, unleſs founded in fraud. 
[bid bs 173 

4. Thoſe things are to be deemed 
neceſſaries for an infant, which 
correſpond with his real circum- 
ſtances, not with his appearance. 


Ford v. Fothergill. 211 
Information. 


1. In informations under flat. 9g 
& 10 V. 3. and 17 Geo 2. for 
having naval ſtores in a party's 
poſſeſſion; he is to be deemed 
the informer, upon whoſe ſug- 
geſtion the ſeizure has been made, 
not he who informs the admi- 

ralty. Rex v. Banks. 144 


9 
„ 


4³5 


2. In informations under theſe ſta- 
tutes the defendant is not bound 
to produce a navyboard certificate 
of having purchaled the ſtores, 
but may prove a legal poſſeſſion, 
by any other means. Rex v. Banks. 

Page 146 

3. That the informer may be en- 
titled to a ſhare of the penalty 
given by theſe ſtatutes, is an ob- 
jection to the credit, not to the 
competency of the witneſs. Rex 


v. Cole. 169 


Inſolvent. 


1. Where a party has ſeveral de- 
mands, againſt a party who be- 
comes inſolvent, and he conſents 
to come in under a compoſition 
deed, he ſhall not be allowed to 
ſplit his demands, and to prove 
part, and afterwards to ſue the 
infolvent for the remainder. Hol- 
mer v. Viner. 131 

2. Where a party holds bills of ex- 
change of a perſon who becomes 
inſolvent which have ſome time 
to run, he may prove them under 
the compoſition deed, by allow- 
ing the rebate. IId. 134 

3. Where a creditor agrees to ac- 

cept a compoſition for his debt, 

payable by bills of different dates; 
if the creditor prevails on his 

debtor to give him bills at a 

ſhorter date, than thoſe given to 

others, or with an additional ſe- 
curity, this ſhall not make the 

bills void. Feize v. Randall. 224 


4. If a creditor verbally agrees to 


take a compoſition, and on the 


i 


faith of this, the inſolvent exe- 
< Cutes 


K K 


" 
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his property to a truſtee, for the 
benefit of his creditors at a large; 
ſuch creditor ſhall not afterwards | 
be allowed by refuling to execute | 
ſuch deed, to ſue the inſolvent | 
for the whole of his debt. Butler 


v. Rhoaes. Page 230 
Inſurance. 


1. Where a ſhip ſuſtains a partial 
Joſs, the inſured cannot abandon, 
nor is the anſwer of the inſurers 
defiring the inſured to do the 
beſt they could for the damaged 
property, evidence of their aſſent 
to make it a total loſs. Thelluſon 

'v. Fletcher. oY 

2. In a policy of infurance, the un- 
der-writers do not inſure againſt 
the difference of exchange. Tel- 
luſen v. Bewick, | 7 3 

3. Where one perſon ſubſcribes a 
policy with the name of another, 
proof of his having done ſo in 
many inſtances will be ſufficient 
evidence to charge the principal. 
Neal v. Irving. 61 

4. If a party undertakes to make an 
aſſurauce for another without any 
conſideration, if he takes any 
ſteps towards it, but docs it tv 
un{kilfully, that the party for 
whom the aflurance was to be 
made, can have no benefit from 

| it, caſe will lie for the negligence. 
| IFilkinjaon v. Coverdute, v6; 
| 5. When there is a joint inſurance 
directed to be made on a ſhip and 

cargo, and part only attaChes 3 

how the loſs is to be eſtimated, 

Auery v. Rogers. | 207 


| 


E ©. 


cutes a deed of aſſignment, of all 6. Where a ſhip inſured has been 


captured and brought into a neu- 
tral port, and ſold by the captors, 
but has been bought in by the 
captain for ' the benefit of the 
owners, they ſhal! only be enti. 
tled to recover for an average 
loſs. M*Mafters v. Schoolbred,” 
Page 237 

7. The captain of a ſhip is not x 
vitnels to prove barratry, with. 
out a releaſe from the under 
writers. Bird v. Thomton. 339 
8. To prove an intereſt in the in. 
ſured, the production of the bill 
of Jading, and the evidence of 
the captain, that he had ſuch 
goods on board is ſufficient, 
Ae Andrew v. Bell. 373 
9. What ſhall be ſuch a conceal- 
ment of circumſtances as wil 
avoid a policy. Meter v. Forfter, 

2 

10. What is the e 
the words in a policy of infur- 
ance, “ to „ and until 
moored 24 hours in fafety,” 
Leigh v. Hather. 412 
11. What is the legal conſtruction 
of the uſual words in a policy of 
inſurance, © free from average, 
unleſs general, or the ſhip be 
ſtranded.“ Burnett v. Kenſington. 

| 416 

12. Where a cargo of fruit is found 
to have ſuffered a loſs after the 
£1ip has been ſtranded, it muſt be 
taken to be within the policy, 
trom whatever cauſe the injury 
may bave ariſen, Jbid. 21} 
I3. Where a ſhip's bottom has been 
taken by the worm during the 
voyage inſured, in conſequence 
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of which ſhe is rendered incapa- 
ble of proceeding on her voyage, 
and is condemned, this is not a 
loſs by perils of the ſea, within 


the meaning of the policy. Robl | 


v. Parr. Page 444 
14. In the cafe of an inſurance” 
upon flaves, free from an ave- 
rage loſs, under 5]. per cent. for 
loſs from inſurrection, and a loſs 
takes place from inſurrection, the 
loſs muſt be calculated inits pro- 
portion to the cargo when the 
loſs happened, not when the 
whole cargo was fold. id. 4.46 


Intereſt. 


Where the principal has been paid 
on a bond, the obligee cannot 
recover the intereſt in an action 
of debt on the bond. D:xon v. 
Fark. 110 


Juriſdiction of Court, 

1. Where the offence has been 
committed abroad, the Court of 
King's Bench has no juriſdiction 
without an act of Parliament for 
the purpoſe. Rex v. Munton. 62 

2. But if any part of the offence 
has been compleat in England, 

in ſuch caſe that Court has juriſ- 
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in his room. Harding v. Cre- 
thorn. Page 57 
2. Signing a notice by the landlord 
by which a tenant whoſe leaſe is 
expired, orders his under-tenant 
to pay his rent in future to the 
landlord is not evidenee of his 
agreement to accept the under- 
tenant as his tenant, unleſs it is 
proved that he knew the con- 
tents of the notice. ibid. 
3. Where a tenant has (on com- 
| ing into poſſeſſion under an aſſign- 
ment) notice that the lands are 
held under a certain perſon to 
whom the former tenant has paid 
rent, the title of ſuch perſon can- 
not be conteſted in an action of 
replevin. Johnſon v. Maſon. 91 
4. Notice to quit is governed by 
the taking, fo that on a taking by 
onth, a month's notice to 
ſufficient. Doe ex dem. 
v. Hazell. 94 
5. If a tenant bound to give 11x 
months'ꝰ notice to quit, gives but 
three months' notice, to which 
the landlord does not expreſs any 
diſſent at the time, and after- 
wards accepts the rent, it ſhall be 
held a waiver of the regular no- 
tice to quit, and an acquieſcence 
on the part of the leſſor. Shirley 


diction. 63 
1. 
Landlord and Tenant. 


1. Where a leaſe is expired, the te- 
nant ſtill continues liable to the 
rent, unleſs he delivers up com- 
pleat poſſeſſion of the premiſes, 
or the landlord accepts another 


1 


v. Newman, 266 
6. The reſervation of the reit 
quarterly, does. not diſpenſe with 
the neceſſity of ſix months' no- 
tice to quit. ibid. 


7. When the landlord ſuffers his 
tenant to exerciſe acts of owner- 
ſhip, and makes no objection to 
it, it is evidence to be left to the 

he did not mean to 


be 


jury, whether 
| Kk2- 


438 


RD 


be bound by the act of his te- 
nant. Doe ex dem. Winckley v. 
Pye. Page 364 
8. Where an action is brought on 
an agreement to take an houſe, 


D. If it is a good defence that 


the houſe was burnt before the | 


party could take poſſeſſion. Ph1l- ! 
7700 v. Leigh. a 

Vide Ejeciment, No. 6. 
9. Encroachments made by the te- 

nant on the waſte do not belong 
to the landlord, if the tenant has 
been in poſſeſſion of it fo long 
as to acquire a poſſeſſory right 
to it. Dye ex dem. Colclough v. 
Mulliner. 460 
10. Same point. Doe ex dem. Chall- 
nor v. Davies. 461 


Vide Evidence, No. 63. 


+ 


L cafe. 


1. In an ejectment, on a demiſe, to 
hold from Aichaclmas, the cul- + 
tom and underſtanding of the 
country, that Michaelmas in ſuch 
caſe means Old Michaelmas-day, ' 
is admiſſible and good evidence. 
Furley v. bad. 198 
. Where the leſſors of the plain- 
tiff in ejectment are a corpora- 
tion, in which caſe the leaſe muſt 
be by deed, the decd at the trizl. 
need not be proved. Ibid. 199 
3. On a leaſe of ground to build on, 
if the building correſponds with 
the abuttals, though not with the 
meaſured diſtance as ſet out in 
the leaſe, if the leſſor has ſeen 
the progreſs of the building with- 


4. 


E = 


upon, but his acquieſcence ſhall 
be preſumed. Neale v. Parkin & 


al, Page 229 
Vide Landlord aud Tenant, 
No. 1. | 
Legacy. 


397 How far a legacy ſhall be taken 2 


depriving a patty of a demand 
againſt the eſtate of a teſtator, 
Le Sage v. Guſſinater. 187 

Vide Executor, No. 1. 


 Libcl, 


I. It is not a libel for the editor of 

a public newſpaper to comment 
fairly on any place of public en- 

tertainment, or on any public 

performer. Dibdin v. Swan. 28 
2. Aiter if done maliciouſly and 

untruly. Lid. 20 
3. Caſæ will not lie by the pro- 
prietor of a place of public 
amuſement for libelling a per— 
former Who was thereby pre- 
vented from appearing, by which 
he loſt the profits of the per- 
formance. Aſpley v. Harriſon. 48 
It a member of parliament pub- 
liſhes his ſpeech in the neu- 
papers, and it contains charges 
of a ſlanderous nature againſt any 
individual, an information will 


lie againſt him for a libel, Rex 
v. Lord Abingdon. 220 


A paragraph in one newſpaper 
charging another with being vul- 
gar or ſcurrilous is not a libel, 
Herrist v. Stuart. 437 


out objection, he ſhall not be al- 6, But if one newſpaper aſſerts 
that another is low in circulation 
— 


lowed to claim the part inc roached 


R, On. Ede * 


Wo WV” 2 


* 


IN 
as addreſſed to perſons who are 
diſpoſed to advertiſe in it, it is a 
libel. Heriot v. Stuart. Page 437 

7. A report in a newſpaper of What 
aſſed in court in a cauſe, is not 
a libel: Curry v. Walter. 456 


5 


Lien. 


1. Bankers have a lien upon bills 
depoſited with them for the ba- 
lance of a general account. 
Fourdaine v. Le Fevre. 66 

2. A wharfinger has a lien 0 
goods brought to his wharf for 


the balance of a general account. 
Nuylir uv. Mangles, 
IThere is no lien on goods 


109 


brought by a carrier to an inn, if 


the price of carriage is tendered 


for warehouſe room or booking. 


Lambert v. Robinſon. 119 


Limitations, Statute c,. 


A general acknowledgment ſhall 
be ſufficient to take a demand 
out of the ſtatute of limitations. 
Baillie v. Lord Inchiguin. 435 


Lottery. 


1. In debt on the Lottery Act to 


recover the penalties for illegal 
inſurances, the plaintiff can go 
only for as many penalties as he 
has ſworn to in his affidavit to 


hold the defendant to bail. PY. 


lips v. Mendez Da Cſta. 34 


2. In debt on the Lottery Act, if 


one count in the declaration 
avers that the defendant inſured 
a certain number in the lottery, 


Recs we 
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in conſideration of a certain ſum 
paid, and the evidence proves that 
the ſum paid was for the inſur- 
ance of ſeveral numbers, it is 2 
variance. Phillips v. Mendez Da 
Cifla. Page 58 
3. But if the count ſtates the in- 
ſurance of a certain number, but 
mentions no ſum paid for the in- 
ſurance, and the evidence proves 
a ſum paid, it is not a variance. 
Same caſe. 59 


4 


M, 


| : | * | 
Malicious Proſecution. 


To prove the firſt ſuit determined 
in an action of malicious proſe- 
cution, a Judge's order to ſtay 
proceedings, upon payment of 
coſts and proof of payment, 1s 


not ſufficient. Kirk v. French. 79 


Marriage. 


Vide Regiſter. Baron and Feme. 
I. As well ſince the Marriage Act 
as before it, cohabitation, re- 
ception by the family, &c. are 
evidence of marriage. Read v. 
Paſſer. 270 
2. Copy of a regiſter, of marriage 
in a foreign chapel, in a foreign 
country, is not evidence of a 
marriage. Leader v. Barry. 353 


Maſier and Servant. 


I. In an action on the caſe for 
beating the plaintiff's ſon, per 
quod 


490 
quod ſervitium 8. actual ſer- 


vice need not be proved, it is 
ſufficient if the ſon is part of his 
father's family. Jones v. Browne. 
Page 217 
A maſter is bound to pay for 
medicine and attendance on his 
ſervant, while he is under * 
roof, and part of his family. O: 
Scarmaa v. Caſtell. 270 
. When articles are furniſhed to 
the uſe of the maſter, although 
there is a private agreement be- 
tween the maſter and ſervant that 
the ſervant was to pay for them, 
the maſter is liable to the tradeſ- 
man who furniſhed them. Pre- 
cious v. Abel. 350 
4. A ſinger at the Opera is not a 
ſervant to the manager of that 
deſcription as will entitle the 
manager to maintain an adtion 
per quad ſervitium amiſit againſt 
a perſon who had beaten him, 
whereby he was prevented from 
appearing on the ſtage. Taylor v. 
Neri, 386 


Us 


Menths. 
1. Where a ſhip is freighted by the 


* month, the months are calendar, 
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not lunar months. Jolly v. Young. 
186 

2. Where the ſtatutes for regulating 
the Southern I hale Fiſbery require 
the ſhip to be abſent 14 months, 


0 always means lunar, not ca- 


endar months. 


Lacon v. Hooper. 
246 


Mortgage. 


If a mortgagee uſes timber on the 
mortgaged premiſes which has, 


been furniſhed to the mortgagor 
but not paid for, he ſhall be liable 
in an action of trover, though he 
is afterwards evicted trom the 


poſſeſſion. Williams v. Shaw, 
Page z 
N. 
Nava! Stores. 


Vide //itneſs, No. q, 10. tn. 


formation, 


Notes. 


Vide Bills of Exchange. 


Notice. 


1. A notice to quit ſhall be govern. 
ed by the taking, ſo that on a 
taking by the month, a month's 
notice is ſufficient. Doe v. Hazell, 


In order to entitle a party to call 
for a deed in the adverlary's 
hand, he muſt prove notice; it is 
not ſufficient that the party's at- 
torney admits the receipt of it. 
Reed v. Paſſer. 216 

3. If a tenant, bound to give fix 
months notice to quit, gives but 
three months notice, to which 
the landlord does not expreſs any 

" diſſent at the time, and the te- 
nant quits accordingly, and the 
landlord afterwards accepts the 
rent, it ſhall be held a waiver of 
the notice. Shirley v. — 

2 
The reſervation of the rent 
quarterly, does not diſpenſe * 
8 e 


IND T 


the neceſſity of ſix months notice 


to quit. Shirley v. Newman 


Vide Bills Exchange, aa 


9. 28. 3t. JJ FE 
No. 9. Evidence, No, 28. 


29 62. 
N Nuiſance. 


For any obſtruction to a public 
highway, which is a public nui- 
ſance, though ſuch thould ob- 
ſtruct the party's buſineſs, an 
action on the caſe cannot be 
maintained by the party ag- 
grieved, the remedy is by indict- 
ment only. Hubert v. Groves. 148 


O. 
Order. 


Vide Particular. 


. Bo 
Pariſh. 
Vide Indifiment, No. 4, 5. 
Particeps criminis, 
In what caſes a particeps criminis 
may maintain an action for mone 
paid in conſequence of an illegal 
tranſaction. Drummond v. Deey. 
152 
Parliament, Member of, 
Vide Libel, No. 4. 


q 


Page 266] | © 
2. In delivering a particular, under a 


| 


f CR 


| 


4. 
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Particular. 


Judge's order, it ſhould contain 
a credit as well as a debet, if any 
credit is to be given. Mitchell v. 
Wright. . Page 280 

Vide Partner, , 


Partners, 


1. Partnerſhip may exiſt in a parti- 
cular concern or buſineſs, and 
bind the parties to matters only 
connected with it. De Berkomv. 
Smith & alt, 29 

2. if a perſon repreſents himſelf as 
a partner, though in fact he is 
not ſo, he ſhall be liable to credits 
given on ſuch account, Ibid. 

t 
3. If a witneſs comes to hin 
himſelf on a contract for goods 
for which another is ſued, the 
plaintiff, by ſuggeſting merely 
that the witneſs is a partner with 
the plaintiff, cannot deprive the 
defendant of the benefit of his 

teſtimony. Birt v. Hood. 40 

A debt due to two partners may 

be ſet off by the ſurvivor to an 

action brought againſt himſelf. 

Slipper v. Stigſtone. 47 


5. Where one partner makes a 


fraudulent grant by deed to ano- 
ther partner, it is an act of bank- 
ruptcy in the former, but not in 
the latter. Whitwell & al. v. 

T homſon.. N 
6. In an action againſt one partner 
only, ganother partner is an inad- 
miſſible witneſs to prove himſelf 
liable, without a releaſe. Young v. 


Bairner. 103 
7. Where 


492 | N d - 


7. Where a party becomes a part- 


ner ſubſequent to the ſale of 
goods by the other partners, but 
by agreement among themſelves 
is to be deemed, as to profit and 


loſs, a partner, from a time prior 


to the ſale of the goods, he {hall 
not join in action for the price 
of them. MWiiford v. Mood. 

| Page 182 

8. A notice in the Gazette of the 
diſlolution of a partnerſhip is 
ſufficient notice to the world, at 
leaſt, as againſt thoſe who dealt 
with the firm. Godfrey v. Turn- 
bull & al. | | 371 
9. To prove an agreement to diſ— 
ſolve a partnerſhip, the copy of the 
advertiſement inſerted in the Ga- 
zette is not evidence, unleſs ſuch 
copy is ſtamped. May v. Smith. 283. 
10. Money lent to one partner for 
his own expences while engaged 
in the partnerſhip buſineſs, is a 
partnerſhip debt. Rothwell v. 
Humphreys & al. 406 
11. In an action againſt one part- 
ner, if the plaintiff gives in a 
particular of his demand, and the 
defendant pleads partnerſhip in 
abatement, if the detendant proves 
any of the items contained in the 


particular to have been furniſhed 


ci the partnerſhip account, he 
ſhall be entitled to a verdict. CI- 
fol v. Selby. | 452 


Payment. | 


A draft on a third perſon, in the 
form of a bill of exchange, if 
written on an unſtamped piece of 
paper, is no diſcharge of a ſubſilt- 
ing debt. Ri F v. Mebb. 129 


Deer. 


1. An information will lie againſt a 
peer of the realm, for words pub- 
liſhed by him in his ſpeech, as 

delivered in parliament, if ſuch 
words are of a ſlanderous nature, 
Rex v. Lord Abingdon. Page 226 

2. In a criminal proſecution againtt 

a peer, he has no right to have a 
place aſſigned to him in court, 
or to fit covered. bid. 228 


Perjury. 


1. On an indictment for perjury in 
what the defendant as a witnels 
ſwore on a trial, the party againſt 
whom the verdict went in con- 
ſequence of ſuch teſtimony, is 
inadmiſſible till he has paid the 
debt and coſts in that action. 
Rex v Eden. 97 

2. An indictment for perjury can- 
not be maintained, where the 
ſuppoſed perjury depends on the 
conſtruction of a deed. Rex v. 


Creſpigny. 280 
Pleadings. 


I. If the defendant has a defence to 
an action of covenant that the 
breach was by licence of the 
plaintiff, he muſt plead it, and 
cannot give it in evidence under 
the general iſſue. Ratcliffe v. Pem- 
berton. 7 35 

2. In an action of aſſault if the 

day is material, and the defend- 
ant pleads fon aſſault, the plaintiff. 
muſt new aflign. Randle v. Webb. | 

3; g 

3. In declaring on an . 
for the ſale of a houſe, c. the 

| declar- 


„ 


declaration need not ſtate the 


collateral repreſentation made at 
the ſale, ſuch as, that the houſe 
was in repair, &c. where the ac- 
tion is for a general breach of the 
agreement. Thompſon v Miles. 
ö Page 184 
4. In treſpaſs for taking the de- 
fendant's goods off the premiſes 
as a diſtreſs for rent, the defend- 
ant muſt plead the ſpecial matter, 
he cannot give it in evidence 
under the general iſſue. Vaughan 
v. Davis. | 257 
5. Where there has been judg- 
ment by default in an action upon 
a bill of exchange, and alſo for 
goods ſold and delivered, and the 
plaintiff by miſtake takes a ver- 
dict but for one of his demands, 
he may afterwards bring an ac- 
tion for the other, and though 
the declaration in the former 
action, contains counts on the 
bill of exchange as well as for 
the goods ſold, the record of the 
former action will not preclude 
him from going into evidence 
reſpecting that demand which he 
had omitted to prove on the writ 
of inquiry. Seddon v. Tutop. 401 
Where a perſon declares as the 
editor of a newſpaper, and ano- 
ther perſon proves that he was the 


6. 


editor, and ſo called, though the | 


| plaintiff was proprietor, and in 
fact reviſed the paper before its 


publication, it is a fatal variance. | 


Heritt v. Stuart. 
Vide S Heri, No. 3. 


Practice. 


i. Where the defendant in a cri- 
minal proſecution calls no wit- 


437 


— —— 2 — 
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neſſes, the counſel for the pro- 
ſecution is not entitled to a reply. 
Rex v. Lord Abingdon. Page 228 

2. In ſuch caſe the judge cannot 
certify for a ſpecial jury, AUbid: 


Profert. 


Where a deed is declared upon as 
loſt by time and accident, upon 
which iſſue is taken, what is 
evidence. Beckford v. Fackſon.. 


337 


R. 


Receipi. 


1. A receipt in full, when given, 
with a full knowledge of all the 
circumſtances then depending 

between the parties, is conclu- 
ſive evidence. Aliter, where given 
without ſuch knowledge. Briſ= 
tow v. Eaſtman. 173 

2. One aſſignee of a bankrupt can- 
not give a receipt ſo as to diſ- 
charge the bankrupt's eſtate, 
where the other diſſents from it. 
Ibid. | 174 

Vide Bankrupt, No. 7; and 
Stamp, No.5. 


R end £ 


Records not evidence except of 
matters appearing on the face of 


them to have been in iſſue. Sintz- 


zenick v. Lucas. 43 
Vide Pleadings, No. 5. 


" Regiſter. 


14 :D 
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Regiſter. 


Regiſters of marriages. ſolemnized 
in the Fleet, are not evidence. 
Doe v. Mages. Page 197 
Ibid. 213 
Vide Evidence, No. 25, 26, 40. 


Rent. 


1. The aſſignees of a bankrupt are 
not liable to an action of cove- 
nant for rent arrear, accrued ſub- 
ſequent to the bankruptcy, of 
premiſes, which had been the 
bankrupt's. Bourdillon v. Dalton. 


2 
2. Wearing apparel is diſtrainable 3 
ſor rent arrear. Baynes v. Smith. | 
| | 200. 
3. Though rent is reſerved qua- 
terly, the notice to quit muſt be 


fix months. Shirley v. Newman. +: 


266 
Vide Landlord and Tenant. | 


Replevin. 


In replevin receipt of rent is title, 
and a party who comes in as te- | 
nant with notice. that a certain 
perſon is his landlord, cannot 


conteſt his title in replevin. 
Johnſon v. Maſon. 91 
Report. 


The Maſter's report in Chancery 
diſallowing a claim, is no bar to 
aun action at law for the ſum 
claimed before him. Le Sage v. 
Coufſinaker, 188 


I, 


5 


4 


2 purchaſe, if it is ta be exe» 


1 


8. 
Sales, 


Sales of lands by auction, when 
the ' auctioneer puts down the 
name of the buyer, it is not a 
note in writing within the ſtatute 
of Frauds. Stansfield v. Fohnſon. 

Page 101 


When a ſale of goods is by a 


broker employed by the ſeller, 
and he makes a bargain, and de- 
livers to the buyer a ſale note, it 
is good to bind the ſale within 
the ſtatute of Frauds. Rucker v. 
Cammeyer. 104 
If a party buys goods by a 
broker, and he does not act with- 
in his authority, the principal is 
not bound by his acts. Ea India 
Company v. Henſley. 111 
Where a party becomes the 
purchaſer of ſeveral lots of houſes 


at an auction, it ſhall be deemed 


an entire contract, and if the 
ſeller ſails in making a title 

to any of them, the buyer may 
reſcind the whole contract, and 
refuſe to take any of them, 
Chambers v. Griffiths. 150 
Where a party ſells an eſtate, 
and at the time has no title, or 
not ſuch as the intereſt he ſells 
if he nevertheleſs attains by any 


means ſuch an eſtate as will en- 


able him to make a title, before 
he is called upon to complete the 
purchaſe, it is ſufficient, and a 
good defence 
Thomſon v. Miles. 

A perſon is not bound to 


185 
take 


cuted 


to an action. 


2 


8. 


Where a perſon takes poſſeſſion 


fere, or to execute any act of 
ownerſhip, it is fraudulent and 


fade execution. 


In ejectment on a leaſe by the city 


I, 


2. 


. To prove the delivery of goods, 


EN r 


cuted by a perſon under a power | 


of attorney. Richards v. Barton. 


Page 269 


under what circumſtances an en- 
try in the plaintiff's books, though 
not by the witneſs is admiſſible 
evidence. Digby v. Stedman. 328 
Where a tradeſman gives credit 
for goods at the time of the ſale, 
he cannot bring an action till that 
time expires, but if the time was 
given after the ſale, or if the ſale 
was not bond fide, the tradeſman 
may ſue immediately. De Symons 
v. Minchwich. 4.30 


Sale, Bill of. 


under a bill of ſale, if he permits 
the owner of the goods to inter- 


void againſt a ſubſequent bong 
Paget v. Per- 
chard. 


Seal. 


of London, the ſeal of the city 
proves itſelf, Doe v. Maſon. 53 


Set off. 


A debt due to one as ſurviving 


205 


4. In an action againſt 


tute. 


partner may be ſet off to an ac- 2 


tion brought for a debt in his 
own right. Slipper v. Stid/tone. 4 

When a perſon threatened to ba 
diſtrained pays money, though it 
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is more than can be claimed, it 
ſhall not be deemed a payment 


by compulſion, nor be allowed in 


a ſet- off, becauſe he might have 
had a replevin. Knibbs v. Hall. 
Page 84 


3. To an action for not paying over 


a ſum of money purſuant to an 
agreement, the defendant cannot 
avail himſelf of a ſet-off. Colſon 
v. Welſh. | 378 
one part- 
ner, if the plaintiff gives in a par- 
ticular of his deinand, and the 
defendant pleads partnerſhip in 


abatement, if he proves any of 
the items 3 in the parti- 


cular to have been furniſhed on 


the partnerſhip account, he ſhall 
be entitled to a verdict. Colſon & 
al. v. Selby. 452 


5. In an action againſt an attorney, 


to which he gives notice of ſet- 
off of his bill for buſineſs done 
for the plaintiff, he muſt deliver 
a bill ſigned, but it need not be 
delivered a month under the Sta- 
Bulman v. Birkett, 449 


Sheriff. 


In an action for money had and 


received, againſt a ſheriff, to re- 


cover money levied by him, under 


an execution, the plaintiff muſt 
give the ff. fa. in evidence on the 
warrant directed by him to the 


| bailiff who made the levy, Win 


v. Norman. 


I54 


. To charge the ſheriff for money 


had and received by a bailiff, an 
office copy of the writ, in which 
the name of the office was found, 

and 
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and proof that it is uſual to in- 


dorſe the bailiff's name on the 
writ will be evidence to charge 


the ſheriff. M Neil v. Perchard. 
| Page 263 
3. In an action againſt the ſheriff 


for a falſe return to a writ of 
feert facias, iflued on a judgment 
to a ſcire factas, if the declaration 


ſtates the ſum recovered by the 


feire facias, without the coſts, it is 
good, if the judgment in the 
ſcire facias ſtates them ſo, diſ- 


tinctly. Phillips v. Eamer. 355 


Sheriff*s Officer. 


x. In order to entitle the plaintiff 
in an action under „at. 32 G. 2. 
c. 28, againſt a bailiff to recover 
the penalty for extortion, it muſt 
appear that a table of fees was 
put up according to the directions 
of that ſtatute, and that the de- 
fendant took more than is there 
allowed. Jaques v. Fhitcomb. 361 

2. Where a bailift pays money in 
conſequence of an attachment 
againſt the ſheriff, Q, if he can 
maintain an action againſt the 


defendant whom he had liberated. 


on the undertaking ? Griffin v. 
Roberts. 383 
3. And in ſuch caſe the actual iſſu- 
ing of the attachment againſt the 
ſheriff, muſt be proved. Ilid. 384 
4. In debt againſt the ſurety of a 
+ ſheriff's officer for his not paying 
cover the levy money, an indorſe- 
ment on the writ by the officer 
to this effect, diſcharge the de- 
fendant out of cuſtody, “ have 
received the money,” is ſufficient 


N Dr 


evidence to charge him with re- 
ceipt of the money. Perchard & 
al. v. Tindal. Page 344 


Shop Books. 
Vide Sale, No. 7. 


Smuggling. 


If a foreign merchant ſells contra- 

band goods abroad, knowing they 

are to be ſmuggled into this 

country, and aſſiſts in the ſmug- 

gling, he cannot recover the 

value of them. Bernard v. Reed, 
Stage Coach. 


A perſon paying the whole fare of a 
ſtage coach may take his place 
at any place he thinks fit; aliter, 
if he only pays a depoſit. Ker v, 
Mountain. | 27 


Stamp. 


I. Any alteration in an inſtrument 
requiring a ſtamp makes it a new 
inſtrument, and a new ſtamp ne- 
ceſſary. Bowman v. Nichell, 81 

Where the ſtamp required for 

any inſtrument conſiſts of many 
ſums laid on by different ſtatutes 
at different times, ſuch only 
ſhould be put to the inſtrument 
offered in evidence; a ſtamp as 
valorem will be inſufficient. Ro- 
binſon v. Drybrough. 243 

3. Aliter, where there is but one 

ſum laid on under the ſtamp-act. 
Aitcheſon v. Sharland. 
4. If the plaintiff declares on a note 
of hand, with the other uſual 
counts, 


292 M 
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counts, but the note has not the} demand and refuſal, the party 
proper ſtamp, and ſo cannot be| who has made the demand muſt 
given in evidence, he may go] appear to be legally authorized. 
into evidence of the conſider-] Core v. Calloway. Page 115 
ation, for which the note was|2. The clerk to the attorney in the 
given, as ex. gr. for goods fold. | cauſe is not a perſon of that de- 
Wilſon v. Kennedy. Page 245 ſcription. ibid. 

5. ©. If an indorſement on the 3. The demand is ſuch caſe ought 
back of a writ by the officer in | to be of the ſum really due. Ib. 
theſe words, Diſcharge the de- | . 114 
fendant out of cuſtody—l have | 4. On an iſſue of a tender, tender 
received the money;“ is a re- to a ſervant is ſufficient; Anon. 
ceipt, and ought — be ſtamped. | 349 
Perchard & al. v. Tindall. 395 | 

65. An agreement between _= Tranſitte. 
chants, that one ſhall take a ſhare "RU "7 IE vid 
in the outfit of a ſhip, and the TAPES No % a. n. 
adventure, is not an agreement * 
for the ſale of goods within the | 


proviſo of the ſtatutes requiring a Treſpaſs. 
ſtamp on agreements. Leigh v. 
MT IM % | 1 Treſpaſs vi et armis lies for kill- 


7. The articles of a foreign ſhip | Ing the plamtiff's horſe, though 
made abroad, regulating the the injury aroſe from negligence. 
wages of ſailors, and which arti- Sheldrake v. Abery. 55 
cles are lodged with the con- |2- When a door is at the end of an 
ful in London, even where the | Open gallery | leading to ſeveral 
ſailor has been hired in England, | apartments, it is the outer door to 
may be given in evidence of the ſuch apartments, and cannot be 
agreement after hiring, and wages broken open to make an arreſt. 


to the ſailor, without being | Haplins v. Nightingale. 99 
ſtamped. Winbled v. Malnberc. | 
Vide Partner, No. 9; Evi-| 1 rover. 


dence, No. 31, 32, 33. 58. 61. | 
1. Demand in writing left at the 

houſe ſufficient in trover. Legan 
T v. Houlditch. 22 
p 2. A demand of payment for goods, 
— a ſufficient demand in trover, 
Tender, Thompſon v. Shirley. 31 
3. In trover for a bill of exchange 


1. Where there is a plea of tender the plaintiff muſt give notice to 


and replication of a ſubſequent the defendant to produce it, or he 9 
177 : | Cannot 
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* 


cannot go into evidence of his 
caſe. C wan v. Abrahams. Pa. 50 
Where the demand in an action 
of trover is not made by the 
owner of the goods himiclf, and 


a refuſal on the ground that the 


party applying is unknown or 


not properly authoriſed, ſuch de- 


I. 


2. 


mand is not ſufficient in trover. 


Solomons v. Dawes. 83 


U&V. 


Uſe and Occupation. 


Aſumpſit will not lie for uſe and 


occupation where the premiſes 
are let for an unlawful purpoſe, 
or what is contra bonos mores. 
Girardy v. Richardſon. 13 

Vide Variance, No. 2. 8. 


fury. 


It is uſury to lend money in the 
form of ſtock if that ſtock is 
rated above the market price at 
the time of transfer. Doe v. Bar- 
nard. | 11 


If in diſcounting a bill, the per- 


ſon doing it gives goods in part, 
which are valued above their 
real value, it is uſury. Pratt v. 
Villey. | 40 
Where goods are given in the 


diſcount of a bill, it is a queſtion | 


for the jury to determine, whe- 
ther they are ſo much over-va- 
lued as to be a colour for uſury. 


Rich v. Topping. 176 


| 


| 


« That the cauſe of 


INDEX 


Variance. 


1. In an indictment for perjury in 


a cauſe, if the indictment in ſet- 
ting out the ii privs roll, ſtates, 
V. 
came on to be tried be- 
fore Lloyd Lord Kenyon, chief 
Juſtice, &c. William Jones being 


aſſociated, c. And the judg— 


ment roll ſtates it. Roger Ke- 
nyon being aſſociated, &c. it 
is a fatal variance, where the 
judgment roll is to be given in 
evidence. Rex v. Eden. Page 98 


In aſſumpſit for uſe and occu- 


pation deſcribing the houſe as 
ſituated in the parifh of A.; if 
there is no ſuch pariſh, it is a va- 
riance. Wilſon v. Clarke. 273 
Vide Indictment, No. 1, 2, 3. 
Lottery, No. 2, 3. Pleading, 


No. 6. 
W. 


IVarrant. 


: Whether the warrant to ap- 


prehend the putative father of a 
baſtard child upon which he had 
been apprehended, is fundtus of 
cio. When he has been ap- 
prehended or brought before a 
juſtice of peace, though diſ- 


charged on an undertaking which 


he does not perform. Dickinſon 
v. Browne. 218 


Wharfinger. 


Wharfingers have a lien on goods 


brought to their wharfs for the 
balance 


1 „ D 


balance of a general account. 
Naylor v. Mangles. Page 109 


Will. 


In an action by the heir at law 
againſt the deviſee, the deviſee 
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7. On an indictment for perjury 
againſt the defendant for what he 
ſwore as witneſs in a cauſe, the 
party injured by ſuch teſtimony, 
and againſt whom the verdict 
went in conſequence of it, is 
not a witneſs unleſs he has paid 


need not call all the ſubſcribing | 


witneſſes to prove the execution 


of the will, Doe v. Smith. 391 


Witneſs. 
| 
1. Proof of the inſtrumentary wit- 
neſs's hand-writing ſufficient, 
where he is abroad. Cuwper v. 
Marſden. © oe 
2. It is therefore ſufficient proof of 
the execution of a bond or other 
inſtrument, but not of an entry 
in the books of merchants, &c. 
Ibid. : 2 
3. A clerk in the poſt office. whoſe 
bufineſs it is to detect the for- 
gery of fianks, how far he ſhall 


be a good witneſs to prove a for- | 


gery. Stanger v. Searle. 14 
4. An objection to the competency 
of the witneſs may be made at 
any ſtage of the cauſe. Stone v. 
Blacſtburne. 37 
5. A perſon whoſe name appears 


the debt and coſts. Rex v. Eden. 
| | Page 97 
8. A partner is an inadmiſſible wit- 
neſs to prove himſelf liable where 
the action is againſt another part- 
ner, unleſs he has a releaſe. Young 
v. Barnes. 103 


9. The perſon who makes a ſei- 


zure of naval ſtores, and then in- 
forms the admiralty, where the 
ſeizure has been made in conſe- 
quence of the information of an 
other perſon, is a good witneſs 
under at. 9 & 10 W. 3. and 17 
Geo. 2. Rex. v. Banks. .149 
10. The informer under theſe ſta- 
tutes is an admiſſible witneſs; the 
objection ariſing from his inte- 
reſt in a ſhare of the penalty 
goes only to his credit. Rex v. 
Cole. | 169 
11. When the objeCtion to the com- 
petency of a witneſs ariſes from 
his anſwer to a queſtion put to 
him on his voir dire, he ſhall be 


allowed in the ſame manner to 


on a bill as indorſce, cannot, 
where the aCtion is by an in-| 
dorſee, be a witneſs to prove a 
property in the bill in himſelf in, 
order to defeat the indorſee's 
action. Buckland v. Tankard. 85 
6. A deed muſt always be proved 
by the ſubſcribing witneſs, and 
the party himſelf cannot ac- 
knowledge it in court. Jh] 
v. Maſon. 5 89 


reſtore himſelf to competency, 
that is, by parol. Butchers Com- 
pany v. Jones. 160 
12. But if the objection to his com- 
petency had ariſen by any other 
means, the beſt evidence would be 
required to reſtore him to compe- 
tency, and parol would be inſuffi- 
cient. Boi ham v. Szuingler. 164 
13. That a witneſs is liable to be 
rated to any aſſeſſment is no ob- 
jection 


14. The indorſor of a bill of ex- 


19. The acceptor of a bill of ex 


I NN 

jection to his admiſſibility, in an 
action againſt the collector of ſuch. 
aſſeſſments for embezzlement of 


the ſums ſo collected. Chivers v. 
Brand. Page 175 
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change is in K. B. an admiſſible 
witneſs to prove that the holder 


took the bill under an uſurious | 


tranſaction. Rich v. Tipping. 176 
15. Aliter in C. P. Hart v. Men- 
toſh. 298 
16. Where a witneſs is ſworn on 
the New Teſtament who admits 
that he was born a Jew, but the 
tenets of which religion he had 
never formally abjured, and was 
never baptized or admitted into 
the Chriſtian church, he is an ad- 
miſſible witneſs, though the oath 
had been ſo taken by him, on his 
affirming that he then conſidered 


D E X. 


of the drawee's, when the bill 
was drawn. Staples v. Okines, 


Page 332 


20. Under a ſubpoena duces tecum 
a witneſs is not compellable to 
produce private papers in his cuſ- 
tody. Miles v. Dauſon. 

21. The captain of a ſhip inſured 

is not an admiſſible witneſs to 

diſprove barratry, by ſhewing 


that the barratrous acts were done 


by conſent and direction of the 
owner, unleſs he has a releaſe 
from the underwriters. Bird v. 
7 hompſon. 339 
22. Where an executor pleads judg- 
ment, & nil afſetts ultra, and 
plaintiff replies per fraudem, the 
perſon who has that judgment fo 
pleaded is not an admiſſible witneſs 
to prove that it was for a good and 
bond fide conſideration. Campion 


himſelf a member of the eſta- 
bliſhed church, and bound by its 
precepts. Rex v. Githam. 285 


17. A perſon who is a mere truſtee | 


to elect to any particular office is 


an admiſſible witneſs to prove any 


v. Bentley. | 
23. Where a witneſs has been called 
by one party, though not examin- 


croſs-examine him. 357 
Vide /upra, No. 4. 


fact reſpecting the mode of elec- 24. In an action on a policy of in- 


tion. Witbnell v. Gartham. 324 
18. Where the witneſs employed 
the attorney for the plaintiff, a 
releaſe from the attorney to him 
makes him competent. Vor v. 


Gribble. 319 


change is a good witneſs to prove 


ſurance, other underwriters, whoſe 
names are on the policy, are in 
all caſes witneſſes. Akers v. 
T hornton. | 414 
25. A barriſter cannot be called as 


a witneſs to prove what was ſtated 


by him on a motion before the 


court. 


that he bad no effects in his hands 


* 
* 


THE 


* Vide Deed, No. 35 4» 


END. 


Curry v. Valter. 456 


ed in chief, the other party may 


in 


